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FEOERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 
ee 


Section I 


INSTRUCTIONS 


A. This form ia to bo used in applying for authority to construct a new 
AM (atandard), commercial FM (frequency modulation), or televiaion 
broadcast atation, or to make changes in exiging broadcast stations. 
Thia form consiats of this part, Section I, and the following sections: 


Section Il, Legal Qualifications of Broadcast Applicant 


Section Il, Financial Qualifications of Broadcast Applicant 


Section IV, Statement of Program Service of Groadceat Applicant 
Section V-A, Standard Broadcast Engineering Data 

Section V-B, FM Broadcast Engineering Data 

Section V-C, Television Broadoast Engineering Data 

Section V-G, Antennas and Site Information 


8. Prepare throe Copies of thia form and all exhibits, Swear to one copy 
of Section I. Prepare two additional copies (@ total of five) of Section 
V-G and associated exbibita. File all the above with Federal Communi- 
cations Commiasion, Washington 25, D. C. 


C. Number exhibits serially in the space provided in the body of the 
form and liat euch exhibit in the apace provided on Page 2 of thia 
Section. Show date of Preparation of each exhibit, antenna Pattern, and 
map, and show date when each photograph waa taken. 


©. The name of the applicant stated in Section I hereof shall be the 
exact Corporate name, if a corporation; if a partnerahip, the namea of all 
Partnera and the name under which the Partnerahip does business; if an 
unincorporated association, the name of an oxucutive officer, his office; 
and the name of the association. In other Soctions of the form the name 
need be only sufficient for identification of the applicant. 


E. Information called for by this application which is already on file 
with the Commission (except that called for in Section V-G) need not be 
rofiled in this application provided (1) the information is now on file in 
|nothor application or FCC Form filed by or on behalf of thia applicant; 
(2) the information ia identified fully by reference to the file number (if 
any, the FCC form number, and the filing date of the application or other 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant statea: ‘'No change 
since date of filing.” Any suoh reference will be considered to incor 
porate into this application all information, confidential or otherwise, 
contained in the applioxtion or other form referred to. The incorporated 
application or other fc. i] thereafter, in ita entirety, be open to the 
Public. 


F. This epplication must be executed by applicant, if an individual; by 
®@ partner of applicant, ifa Partnership; by an officer of @pplicant, if a 
Corporation of association; or by attorney of applicant. only under con- 
ditioos shown in Section 1.303, Rules Relating to Practice and Pro 
cedure, in which event satisfactory evidence of disability of appli- 
cant or hia absence from the Continental United States and authority 
of attorney to act muat be submitted with application. 


G. Before filling out thie application, thd applicant should familiarize 
himself wits the Communications Act of 1934, as amended, Parts 1,33 
and 17 of the Commission's Rules and Regulationa and the Standards of 
Good [Enginevring Practice. 


3. 
H. SE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS pending application, 


ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICASLE, SPECIFICALLY SO STATE, DEFECTIVE OR INCOMPLETE APPLE 
CATIONS KAY BE RETURNED WITHOUT CONSIDERATION. 


AVAILABLE 


j bound volume 


WEAT-TV, Inc. | 
P.O. Box 70 
West Palm Beach, Florida 


Send notices and commmications to !the Tollowing-named person at 
the post office SS indicated if different than abov, 
Bertram hebhes r. above and Gohn 
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Operation daily 
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Unlimited 
Daytime only 
Limited Sead 
| 
Type of station (as Standard, Fy, 
Television 


Station location 
City 


West Palm Beach 


~ If authority to make 
requested | 
(a) Present facilities ll 


Channel | Power in kilowatts | 
¥2 [Night ay 
TV 10 100 


hours of operation 


—, H 
Lod po 
Caty ee ee fa 
West Palm Beach |~ ““~i Florida 


(©) If this application ia for chedgeaaigh exiating authorization, com 
Plete Section I and any other agctions necessary to show al! aubetantial 
changes in intGimptiow fhled whh tk Commifasion in prior @pplicationa or 
Teports. In the spacea below, chick Sactiong aubmitted herewith and aa to 
Sections not submitted herewith refer 4’ pt application or report con-' 
taining the requested information in accordance with Inatruction E. (Ioon- 
templated expenditures are leas than $5,000) complete Paragraph 1 of 
Section ITI only. Section IV ia not required for applications for minor 
changes not involving change in Power, change in frequency, change in 
hours of operation, or moving from city to city.) 


i 
Section No. Para. No. Reference (Pile or Form No. and Date) 


C)section 11 See BTC-2457, BRCT-251 
a mt and ownership reports 
Section Iv H 
Cl sseesssy BRCT-251 
Have there been any substantial changes) 


in the information incorporated in this| 
appl ication by reference in this paragraph? 
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Yes No (X) 


If this application is contingent on the grant of another 
state name of other applicant and file 
number of other application. i 


Does Not Apply 


TELEVISION BROADCAST ENGINEERING DATA 


16 attach as Exhibit so. BO map(s) (Sectional Aeronautical | 37, attach as Exhibit xo. BZ a sufficient mmber of aerial 
charts where obtainable, preferably without aeronautical over photographs taken in clear weather AL appropriate altitudes 
lay) of the area proposed to be served and shown drawn thereon: and angles to show the nature of the surrounding terrain in 

the vicinity of the proposed . J 
(a) Proposed transmitter location and the radials along granhs pa brhi Beisel Roan Cae ee 
which the profile graphs have been prepared; graphs taken in eight different directions from an elevated 
(©) The sturio location and boundaries of the principal Position on the ground will be acceptable in lieu of the 
community; aerial photographs if the area can be clearly shown, 


(c) The predicted Grade A and Grade B contours from 12 Give date photographs were taken. 
above; 

(a) The required minimm field strength contour; 

(e) Scale of miles. June 16, 1961 


18. “Will the minimm required value of field Strength predicted in accordance with the method prescribed in the Commission's Itules, 
be proviced over the entire principal comunity proposed to be served? 
rs ®Q oO 


29. Will the sain studio be located within the limits of the principal 
commmity proposed to be served. 


@W- (a) Does the proposed transmitter location comply with the minimum separation requirements of 
the Commission's Rules? 


rdinates of each antenna, proposed antenna or reference point as appropriate; the distance 
to each fram the proposed transmitter location; and the method used in each instance to measure the distance.) If none, so 
state. 


NOT APPLICABLE 


21. If this is an application for modification of construction permit state briefly as Exhibit No. the present status of’ 


censtruction and indicate when it is expected that construction will be completed. 


NOT APPLICABLE 


I certify that I am the Technical Director, Chief Engineer, or Consulting Engineer of the rario station for which this appl i= 
cation is submitted and that I have examined the foregoing statement of technical information and that it is true to we best 
of my kmowledge and dbeltef. (This signature my be omitted: provided the engineer's original signed rewort of the data from 
which the information contained herein has been obtained is attached hereto.) 


Date June 29, 1961 
‘echnical Directer, Chiet Engines er Consulting Engine, 
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| 

[Rec'd Oct. 17, 1961-FCC] | 
Before The | 
FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D.C. 
In The Matter of Applications of | 


JOHN H. PHIPPS (WPTV) 
Palm Beach, Florida 


WEAT-TV, INC. (WEAT-TV) 
West Palm Beach, Florida 


For construction permits 


File No. BPCT-2921 
| 


File No. BPCT+2916 
| 


) 
) 
) 
) 
) 
) 
) 


PETITION TO DENY 
EV MENT 


Wometco Enterprises, Inc., licensee of television station WTVJ, 
Miami, Florida, petitions the Commission to deny the above-entitled ap- 
plications of stations WPTV and WEAT-TV. Wometco respectfully urges 
that the applications be designated for hearing on the issues specified in 
this petition. | 

This petition is filed pursuant to the provisions of Section 309(d) of 
the Communications Act of 1934, as amended, and Section 1.359 of the 
Commission's Rules and Regulations, | 

In support hereof the following facts are alleged showing (a) that 
Wometco is a party in interest, and (b) that a grant of either of the pend- 
ing applications would be prima facie inconsistent with the public inter - 
est, convenience and necessity. ! 

Affidavits of persons having personal knowledge of the facts alleged 


herein are attached to this petition. 
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I. The Facts 
1. Station WPTV is licensed to serve Palm Beach, Florida on 
Channel 5 with 100 kw power and an antenna 545 feet above average ter- 


rain. The station's transmitting facilities are located slightly north of 
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6 
Palm Beach, Florida, near Lake Park, Florida. 

2. Operating with the facilities described above WPTV provides 
Grade B service to the land area indicated on Exhibit A. In general, 
WPTV's Grade B contour extends north from Palm Beach almost to Vero 
Beach, Florida; west to the extreme shore of Lake Okeechobee; and south 
to Hollywood, Florida, and almost to Miami, Florida. WPTV provides 
city grade service to Palm Beach. 

3. Station WEAT-TV is licensed to serve West Palm Beach, Flor- 
ida on channel 12 with 100 kw power and an antenna 310 feet above aver- 
age terrain. The station's transmitting facilities are located in the city 
of West Palm Beach, Florida.” 

4. Operating with the facilities described above WEAT-TV pro- 
vides Grade B service to the land area indicated on Exhibit A. In general, 
WEAT-TV's Grade B contour extends north from West Palm Beach to a 
point south of Fort Pierce, Florida; west somewhat beyond the eastern 
shore of Lake Okeechobee; and south to Pompano Beach which is north 
of Fort Lauderdale, Florida. WEAT-TV provides city grade service to 
West Palm Beach and Palm Beach, Florida. 

5. Stations WPTV and WEAT-TV have filed the instant applications 
for construction permits to move their transmitter locations to an area 


* 
Official notice of license files requested. 
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some 15 miles or more south and slightly west of the present locations. 
Each station proposes to construct a new antenna system with overall 
height in excess of 1000 feet above ground. In the case of WPTV a height 
above average terrain of 988 Ft. will result, and WEAT-TV's antenna 
will be 994 feet above average terrain. WPTV presently operates with 
maximum power. WEAT-TV is now utilizing only 100 kw power, and 
proposes to increase to 316 kw, the maximum allowed on channel 12. 
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6. An engineering analysis of the effects of the proposed changes 
has been made by John Creutz, a consulting engineer. Mr. Creutz's 
analysis and engineering statement are contained in Exhibit A. 

7. It is noted that the Grade B contours of all television stations 
in Southern Florida are shown. These stations include three commer- 
Cial stations in Miami; an educational station in Miami and one in Fort 
Lauderdale; the Palm Beach and West Palm Beach stations, a UHF sta- 
tion at Fort Pierce, Florida; and one station in Fort Myers, four in St. 
Petersburg-Tampa, and two in Orlando, Florida. : 

8. The Southern Florida area contains substantial white" and 

"gray" areas - regions which have no Grade B television/| service, or at 
best one. These areas are indicated in Exhibit A. And the effects on 
such areas which would result from a grant of either of the pending ap- 
plications are shown on Figures 1 and 2 of Exhibit A. | 


9. Operating as proposed in the pending applications, WPTV and 


WEAT-TV will serve a total area of 455 square miles which presently 
has no Grade B television service. In addition, an area of. a Square miles 
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which has Grade B service only from a UHF station at Fort Pierce, Flor- 
ida will receive service from WPTV and WEAT-TV. 

10. Substantial "white" and "gray" areas would be left without tele- 
vision service if the pending applications are granted. Accordingly, 
Wometco's consulting engineer made a study of the effects: iof an alterna- 
tive method of relocating WPTV and WEAT-TV. The alternative method 
contemplates a move toward the unserved areas rather than away from 
such areas as the applicants now propose. | 

11. Operating from a site northwest [rather than southwest] of Palm 
Beach, WPTV and WEAT-TV could provide the first television service 
to a vastly greater area than the regions they would serve from the sites 
specified in the pending applications. The following comparisons illus- 


trate the point: 


Proposed site Alternate site 
"white" area served: 455 sq. mi. 48 sq. mi. 
"gray" area served: 34 sq. mi. 804 sq. mi. 


The "white" area shown on figure 1 of Exhibit A would be almost elim- 
inated by the use of the alternative site shown in Exhibit A. 

12. At present in accordance with the Allocation Table contained 
in Section 3.606 of the Commission's Rules, the television facilities in 
the Southern Florida region are fairly and equitably distributed among 
the several communities: at the southern extremity of the region, there 
are five VHF allocations to Miami. At the northern extremity, there are 
four VHF allocations to Tampa-St. Petersburg and two to Orlando. In 
the approximate center of the intervening land area there are two VHF 
allocations to Palm Beach-West Palm Beach. It is the purpose of these 
two allocations to "fill the void" between the Miami stations’ coverage 
areas and the coverage areas of the stations in Tampa, St. Petersburg 
and Orlando. Instead of carrying out the basic objective of the alloca- 
tions system in the region, however, the proposed operations will only 
duplicate the services of existing stations in Miami. This fact is made 
evident particularly by an examination of the duplication of television 
network services which would result from the grant of either or both of 
the pending applications. 
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13. WPTV is affiliated with National Broadcasting Company. 
WPTV presently serves 628,807 persons in an area of 3711 square miles. 
Station WCKT, the NBC affiliate in Miami, Florida serves an area of 
2480 square miles which is also served by WPTV, and in this commonly 
served area 555,711 persons reside. The proposed operation of WPTV 
would extend the network duplication to almost triple the population pres- 
ently within the area commonly served by WPTV and WCKT. Thus, of 
1,511,655 persons within the proposed WPTV Grade B contour, 1,432,236 
receive duplicated NBC service from WCKT. 
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14. The proposed WEAT-TV service would also bring about enor- 
mous extension of duplication of network services. WEAT- TV is affili- 
ated with American Broadcasting Company, and so is station WPST, Mi- 
ami, Florida. At present WEAT- TV serves 318,617 persons within its 
Grade B contour, and 293 ,126 of these persons also receive WPST's ABC 
service. Under the WEAT-TV proposal, the total population served by 
Grade B signal will be 1 474,823, and WPST's Grade B signal now extends 
to 1,399,066 of these viewers. | 

15. The net effect of the proposed W PTV aperetion therefore, will 
be to bring unduplicated NBC network service to 79,419 persons whereas 
the present figure is 73 096. WEAT-TV's proposal fares only slightly 
better: unduplicated ABC network service will be rendered to 75,757 per- 
sons, whereas at present 25,491 persons receive unduplicated network 
service from WEAT-TV. | 
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16. By the use of a site located northwest of Palm Beach--that is, 
in the direction of the unserved and underserved areas of Southern Flor- 
ida, WPTV and WEAT-TV would substantially reduce the extent of the 
network program service duplication which would result from the pres- 
ently proposed operations. Instead of duplicating NBC Rroee amis carried 
to a population of 1,432,236, WPTV would duplicate NBC programming 
only to 570,711 persons--just 15,000 more than at present. ; | WEAT-TV 


would cause ABC network duplication only to 487,935 rerechs, rather than 


1,399,066 as proposed at present. 

17, Station WPTV is being sold to Scripps -Howard Radio, Inc. for 
$2,000,000.00 cash. [FCC File No. BALCT - 166]. The instant applica- 
tion of WPTV was filed as an accommodation to Scripps- Howard. For, 
as is shown in the WPTV application, the present licensee would not have 
applied for the new facilities had the sale to Scripps-Howard not been ar- 
ranged. What is more, Scripps-Howard will not buy the station if the pres- 


ent application of WPTV is not granted. 


Proposed site Alternate site 
"white" area served: 455 sq. mi. 848 sq. mi. 
"gray" area served: 34 sq. mi. 804 sq. mi. 


The "white" area shown on figure 1 of Exhibit A would be almost elim- 
inated by the use of the alternative site shown in Exhibit A. 

12, At present in accordance with the Allocation Table contained 
in Section 3.606 of the Commission's Rules, the television facilities in 
the Southern Florida region are fairly and equitably distributed among 
the several communities: at the southern extremity of the region, there 
are five VHF allocations to Miami. At the northern extremity, there are 
four VHF allocations to Tampa-St. Petersburg and two to Orlando. In 
the approximate center of the intervening land area there are two VHF 
allocations to Palm Beach-West Palm Beach. It is the purpose of these 
two allocations to "fill the void" between the Miami stations' coverage 
areas and the coverage areas of the stations in Tampa, St. Petersburg 
and Orlando. Instead of carrying out the basic objective of the alloca- 
tions system in the region, however, the proposed operations will only 
duplicate the services of existing stations in Miami. This fact is made 
evident particularly by an examination of the duplication of television 
network services which would result from the grant of either or both of 
the pending applications. 
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13. WPTV is affiliated with National Broadcasting Company. 
WPTV presently serves 628,807 persons in an area of 3711 square miles. 
Station WCKT, the NBC affiliate in Miami, Florida serves an area of 
2480 square miles which is also served by WPTV, and in this commonly 
served area 555,711 persons reside. The proposed operation of WPTV 
would extend the network duplication to almost triple the population pres- 
ently within the area commonly served by WPTV and WCKT. Thus, of 
1,511,655 persons within the proposed WPTV Grade B contour, 1,432,236 
receive duplicated NBC service from WCKT. 
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14, The proposed WEAT-TV service would also bhing about enor- 
mous extension of duplication of network services. WEAT- TV is affili- 
ated with American Broadcasting Company, and so is station WPST, Mi- 
ami, Florida. At present WEAT- TV serves 318,617 persons within its 
Grade B contour, and 293 ,126 of these persons also receive WPST's ABC 
service. Under the WEAT-TV proposal, the total population served by 
Grade B signal will be 1 ,474,823, and WPST's Grade B signal now extends 
to 1,399,066 of these viewers. | 

15. The net effect of the proposed WPTV operation, therefore, will 
be to bring unduplicated NBC network service to 79,419 persons whereas 
the present figure is 73,096. WEAT-TV's proposal fares Only slightly 
better: unduplicated ABC network service will be rendered to 75,757 per- 
sons, whereas at present 25,491 persons receive unduplicated network 
service from WEAT-TYV. 
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16. By the use of a site located northwest of Palm Beach--that i is, 
in the direction of the unserved and underserved areas of Southern Flor- 
ida, WPTV and WEAT-TV would substantially reduce the extent of the 
network program service duplication which would result from the pres- 


ently proposed operations. Instead of duplicating NBC programs carried 
to a population of 1,432,236, WPTV would duplicate NBC programming 
only to 570,711 persons--just 15,000 more than at present. WEAT-TV 
would cause ABC network duplication only to 487,935 persons, rather than 
1,399,066 as proposed at present. | 

17. Station WPTV is being sold to Scripps -Howard Radio, Inc. for 
$2,000,000.00 cash. [FCC File No. BALCT - 166]. The instant applica- 
tion of WPTV was filed as an accommodation to Scripps- Howard. For, 
as is shown in the WPTV application, the present licensee would not have 
applied for the new facilities had the sale to Scripps -Howard not been ar- 
ranged. What is more, Scripps-Howard will not buy the station if the pres- 
ent application of WPTV is not granted. 
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18. The representations of both the present licensee of WPTV and 
Scripps-Howard are set forth in full below: 

"This application is contingent upon the simultaneous grant 
of an application for Commission consent to the assignment of li- 
cense of Station WPTV and from John H. Phipps to Scripps-Howard 
Radio, Inc. being filed concurrently herewith. 

As shown in said assignment of license application (Exhibit 
A), before Scripps-Howard Radio, Inc. agreed to purchase Station 
WPTV, it made a study ofthe potentiality of the Palm Beach areas 
and the other areas contiguous thereto. On the basis of this study, 
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Scripps-Howard Radio concluded that if the coverage of WPTV were 
improved and expanded, the station could make a substantially great- 
er contribution to the development of community interests. Accord- 
ingly, Scripps-Howard agreed to purchase the station only if it could 
obtain the requisite FCC authorization and approval of FAA to change 
the transmitter site and increase the antenna height and effective 
radiated power of the station. 

Inasmuch as Scripps-Howard is not eligible at the present 
time to file an application for a construction permit to improve the 
facilities of Station WPTV, the instant application is being submit- 
ted by Mr. Phipps, the present licensee of WPTV, as an accommo- 
dation, and in order that the Commission may pass upon the over- 
all plans of Scripps-Howard for the future operation of the station 
if the assignment of license is consummated. Thus, the proposals 
contained in this application for financing the new construction 
(Section III), the proposals for programming the station at its new 
site (Section IV), and the engineering material supporting the re- 
quest for a change in site (Section V) were prepared by or on be- 
half of Scripps-Howard Radio, Inc. since the proposed operation 
actually represents proposals of the assignee of Station WPTV and 
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1/ 


not of the present licensee,~ Section I is not believed to be neces- 
Sary in any case, since both Scripps-Howard Radio, Inc. and Mr. 
Phipps are licensees of this Commission and full details concern- 
ing the legal qualifications of each are already on file with the Com- 


raission. 


Investigations have been made of potential sites in the Palm 


Beach area and the one specified in this application was finally 
selected because, operating from this new site with the antenna 
height and power proposed herein, Station WPTV will lose none of 
its present coverage. At the Same time, it will improve its signal 
to Boca Raton, Deerfield Beach, Pompano Beach and other com- 
munities which do not now receive television service reflecting 
their particular needs ; but which the investigations of Scripps- 
Howard Radio show to be an appropriate public service responsi- 
bility of a Palm Beach station. | 


2 Wherever reference is made to proposals or commitments of 
the ‘applicant’ throughout this application, the term ‘applicant’ re- 
fers to Scripps-Howard Radio, Inc." 

II. Wometco's Standing | 
——— aneing 
19. Wometco Enterprises, Inc. is the licensee of television sta- 


tion WTVJ, Miami, Florida. WTVJ presently serves with a signal of 
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Grade B quality or better, more than half of the area proposed to be 
served by WPTV and WEAT-TYV. As is shown in Appendix ‘A, the pro- 
posed operations of WPTV and WEAT-TV would, for the first time, place 
Grade B signals in Miami. In fact, each station would serve all of the 
city of Miami with a Grade B signal, if the pending applications are grant- 
ed. At present neither WPTV nor WEAT-TV serves Miami, 

20. Grant of the pending applications, therefore, would bring two 
additional new television services to Miami and would cause WTVJ new 
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competition for viewers and advertisers in the Miami market. Further- 
more, in various areas and cities served by WTVJ outside Miami, WTVJ 
for the first time would receive competition from WPTV and WEAT-TV. 

21. WTV4J already has extensive competition from two Miami sta- 
tions and a measure of competition from WPTV and WEAT-TV. The pro- 
posed operations of WPTV and WEAT-TV will intensify and enlarge such 
competition. 

22. It is alleged therefore, that WTVJ would suffer loss of audience 
and loss of revenue, and also would be otherwise aggrieved and adversely 


affected by a grant of the pending applications. James Robert Meachem, 
12 Pike & Fischer RR 1427; Radio South, Inc., 21 Pike & Fischer RR 547; 
Georgia-Carolina Broadcasting Co., 15 Pike & Fischer RR 183. 
eine Sroadcasting Co, 
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II. Inconsistency Of A Grant Of The Pending 
Applications With Section 309(a) Of The 
Communications Act, 


23. The applications of WPTV and WEAT-TV must be considered 
in the light of the effects of each on the interests of the public. It is ap- 
parent that the applicants are concerned with the improvement of their 
own facilities as each proposes to expand substantially the area and popu- 
lation served by his station. But there is no evidence that the interests 
of the public have been given primary consideration by the applicants. 
Indeed, in the case of WPTV the proposed move is merely a part of the 
licensee's sale of the facility to Scripps-Howard Radio, Inc. 

24, Television and radio allocations questions are affected with 
the public interest, and applications for major relocations of existing 
stations should be disposed of by the Commission primarily on the basis 
of the interests of the public. Television Corporation of Michigan v. 
Federal Communications Commission, 110 U.S. App. D.C. ee eee | 
___ (1961), 

25. It is difficult to ascertain any aspect of the proposed reloca- 
tions of WPTV and WEAT-TV which would serve the public interest, as 
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distinguished from the obvious interests of the applicants, It is clear 

that the "white" areas and underserved regions of Southern Florida lie 

to the north and west of Palm Beach and West Palm Beach. There are 

no such areas in the direction that the stations seek to move. As shown 
on Exhibit A, there are great areas north and west of Palm Beach in which 
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no television service is rendered by an existing station. What is more, 
there are substantial areas in which only one service is available, A 
major part of the "gray" area is served by a UHF television station which 
only last month resumed Operation after a seven month period of inactivity. 

26. A considerable area for an alternate site exists northwest of 
Palm Beach and West Palm Beach, At such a site the applicants could 
construct improved facilities and cover most of the "white" and "gray" 
areas shown on Exhibit A. Petitioner's consulting engineer has consid- 
ered a typical site in the area and has shown how the applicants could 
direct their energies and signals to the service of the public residing in 
the "white" and "gray" areas. | 

27. The applicants are obviously concerned only with invading the 
Miami market and competing for additional revenues in that market. 
This is evident from the network overlap study prepared by petitioner's 
consulting engineer and described in part II of this petition. No showing 
has been made, however as to any need for the proposed services or as 
to any benefit which would accrue to the public from the proposed oper- 
ations. On the contrary, the public would be deprived of service in areas 
where a need exists for the first service or for additional television serv- 
ice. And the basic objective of the television allocations in Southern Flor- 
ida would be disrupted and frustrated by adding the two additional VHF 
services to Miami instead of to the area where service is most needed, 

28. The present case is quite analogous to the Television Corpora- 
tion of Michigan case, supra. In the instant application, it is true that 
WPTV and WEAT-TV would bring service to substantial new areas and 
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populations. But the service would be added for the most part in regions 
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which presently enjoy at least three commercial services and two edu- 
cational services. The duplication of program services which would re- 
sult from the proposed moves of WPTV and WEAT-TV is enormous. Of 
the 1,511,655 persons within the proposed WPTV Grade B contour, 
1,432,236 would also receive the existing service of station WCKT in 
Miami. Both WPTV and WCKT present NBC programs. The same de- 
gree of network duplication would exist with respect to WEAT-TV. Out 
of a total population within the proposed WEAT-TV Grade B contour of 
1,474,823 persons, 1,399,066 persons presently receive service from 
Station WPST in Miami, and both WEAT-TV and WPST are affiliated with 
ABC, 

29. In the Michigan case, the Court of Appeals observed that the 
proposed move of station WOOD-TV, Grand Rapids, Michigan would bring 


that station into a service area containing 103,000 more people. But of 
the "gain" population of 103,000, at least 100,000 already had available 


two or more television services. The Michigan case involved the crea- 


tion of "white" and "gray" areas of 900 and 42,000 persons, respectively. 
Here an Opportunity exists for WPTV and WEAT-TV to serve presently 
existing "white" and "gray" areas, but not from the proposed site. 

30. A showing of public need is an €ssential element of any relo- 
cation of television facilities having the significant character of the 
present proposals. WEAT-TV has made absolutely no showing of the 
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public's need for the proposed service. In fact, no changes in program- 
ming are proposed in the WEAT-TV application, no indications of a sur- 
vey of public tastes, desires and needs was filed and the licensee seems 

to have treated the move of its station some seventeen miles toward Miami 
as a pro forma application calling only for financial and engineering data. 
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31. WPTV's application, of course, is not the work of the licensee. 
It is admittedly an effort by a proposed purchaser of the facility to effect 


a major expansion of service area-one which will justify the $2 ,000,000.00 
cash which the purchaser has conditionally agreed to pay. The condition, 


it is made clear, is conversion of the Palm Beach station into a facility 


covering Miami and the area contiguous thereto. 
32. It is clear that the licensee has no interest in securing the con- 

struction permit for which he has applied. This is apparent from the joint 

statement filed by the licensee and the proposed purchaser of WPTV, the 

text of which is set out in paragraph 18 hereof. In any event, and giving 

the parties the benefit of the doubt as to their motives, the showing of 

need filed by the proposed purchaser to support the application raises 

great questions. In Exhibit 1 to the WPTV application, Scripps-Howard 

describes a study which it made as to the selection of a new site for WPTV. 

Two objectives were assertedly kept in mind by Scripps Howard: no loss 

of present Coverage of WPTV, and improvement of Signal to Boca Raton, 


Deerfield Beach, Pompano Beach, and other communities. 
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33. WPTV presently provides Grade B service to the three com- 
munities mentioned by Scripps-Howard, Boca Raton, Deerfield Beach and 
Pompano Beach. (See Exhibit A). The provision of additional or improved 
service to such communities is obviously a makeweigh: objective. The 
real purpose of the applicants is to serve Miami. | 

34. Scripps-Howard's concern for the preservation of WPTV's ex- 
isting service area falls far short of the degree of responsibility and con- 
cern owed the public in this case. It is clearly shown in Exhibit A that 
large "white" and "gray" areas exist north and west of the present loca- 
tion of WPTV (and of course, north and west of WEAT-TV). ‘Scripps- 
Howard has evidenced no concern for the improvement of WPTV's signal 
to those areas. By way of illustration, the present Grade B contour of 
WPTV intersects the Atlantic coastline two or three miles south of Vero 
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Beach, Florida. The proposed Grade B contour crosses the coastline at 
the same point. This point marks the northern boundary of WPTV's pres- 
ent service area, and absolutely no change is made in the proposal. No 
effort is made to reach into underserved areas farther north along the 
coast of Florida. And such areas do exist for it is shown on Exhibit A 
that for nearly thirty five miles along the coast of Florida north of Vero 
Beach there is only one television service. 

35. A hearing is clearly required in this case in view of the Court's 


decision in the Michigan case, supra. The issues in sucha hearing would 


involve the weighing of the broadcasters’ interests in revenues and 
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profitable operation against the interests of the public in securing more 
television service, or the first television service, where needed. 


IV. Conclusion 

36. WPTV and WEAT-TV are proposing to move their stations far 
from the communities they are licensed to serve. They are"... moving 
to a more prosperous and more highly populated area, and their advertis- 
ing revenues will no doubt increase." Television Corporation of Michigan, 
supra. But service will not be added or increased where needed by the 
public. 

37. For the reasons stated in this petition we respectfully request 
the Commission to deny the applications of WPTV and WEAT-TV, and to 
designate the applications for hearing on issues including the following: 

(1.) To determine whether the proposed operations of WPTV 
and WEAT-TV would provide a fair, efficient and equitable alloca- 
tion of television facilities, particularly with respect to 

(a.) Any studies or surveys made by the applicants with 
respect to need, preferences, tastes, and desires for the pro- 
posed services. 

(b.) The areas which may be expected to gain or lose the 
proposed services of WPTV and WEAT-TV and the need for 
the proposed services in such areas and by such populations. 
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(c.) The areas and populations which could be served by 

WPTV and WEAT-TV by selection of sites north and west of 

Palm Beach and West Palm Beach, Florida, and the need for 

new or additional television service in such areas and to such 

populations. 

(2.) To determine whether the proposed operations would re- 
sult in disruption and frustration of the allocations plan set forth in 
Section 3.606 of the Commission’ s Rules and Regulations particu- 
larly as to allocations in the Southern Florida regions. 

(3.) To determine whether the public interest, convenience 
and necessity would be served by grant of either of the subject ap- 
plications. 

It is further requested that petitioner be made a party to any hear- 
ing held on the above described applications. | 
Respectfully sibuniited, 
Wometco Enterprises, Inc. (WTVJ) 
By Haley, Wollenberg and Bader 
/s/ J. Roger Wollenberg 


Fifth Floor, Broadcasting Bldg. /s/ Michael H. Bader | 
1735 DeSales Street, N. W. 


Washington 6, D. C. Its Attorneys 
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AFFIDAVIT EXHIBIT A 


Washington ) ss 
District of Columbia ) 


| 
John Creutz, being sworn before me, says that he is a partner in 
the consulting engineering firm of Creutz and euverees © with offices 
at 1413 K Street, N. W. » Washington 5, D. C.; 
That his qualifications as an engineer are a matter of record with 


the Federal Communications Commission; . 
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That he is authorized to practice as a Registered Professional 
Engineer in the District of Columbia (Registration No. 1172); 
And that the attached engineering statement has been prepared by 
him or under his supervision and direction, and he believes it to be true 


and accurate. 


JOHN CREUTZ 


Creutz & Snowberger 
[JURAT the 11th day fs: October, 1961. ] Consulting Engineers 
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Engineering Statement 
for 
WTVJ Miami, Florida 
October 1961 
This engineering statement has been prepared on behalf of Wometco 
Enterprises, Inc., licensee of television station WTVJ, Miami, Florida 
and is in support of a petition to deny the following applications for a con- 
struction permit for a change in television facilities: 
1) West Palm Beach, Florida (CH.5) - WPTV, John H. Phipps, 
100Kw ERP, 988'AAT, N 26° 35' 17", W 80° 12: 49" 
2) West Palm Beach, Florida (CH. 12) - WEAT-TV, WEAT-TV, 
Inc. 316Kw ERP, 994' AAT, N 26° 35' 17", W 80° 12: 28” 


"VHF White and Gray Area" 

All Grade B contours, both VHF and UHF in the Southern Florida 
area were located. Based upon these contours an area bounded by WINK, 
WFLA, WDBO, WPTV and WTVJ was determined to be presently without 
any "VHF" service of a Grade Bor greater signal. (See Figures 1 and 2). 


In addition, the areas immediately adjacent to this "VHF White" area have 
but one percent VHF Grade Bor greater service. 

A portion of the VHF White and Gray area receives a UHF service 
from WTVI Fort Pierce-Vero Beach, Florida (Ch. 19) (See Figures 1 and 
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2). To this extent the part of the White and Gray areas presently receive 


a television service. Thus the White and Gray area is referred toasa 
VHF White and Gray area since a portion thereof does receive a UHF 
service. The summary of population and area incorporates this fact. 
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A population and area study was conducted to determine the effect 
of the applications for WPTV and WEAT- TV, as previously stated, upon 
the various VHF White and Gray areas. In addition, a similar population 
and area study was conducted from an alternate site for WPTV and WEAT- 
TV, using as the basis for the effective radiated power and height of an- 
tenna above average terrain, values corresponding to those presently pro- 
posed. A tabulation of population and areas is found in Figure 3. 


"Duplication of NBC and ABC" 

A population and area study regarding the present, proposed and 
alternate (proposed) extent of network program duplication of NBC (WPTV 
and WCKT) and ABC (WEAT-TV and WPST), was made (See Figure 3). 


Location of Alternate Site | 

The location of the alternate site as shown in and referred to as 
Proposed WPTV, WEAT-TV site in Figure 2 was determined so as to be 
similar to the proposed sites of WPTV and WEAT-TV insofar as city 
coverage of West Palm Beach is concerned. | 

Insofar as aeronautical clearance is concerned, a 1000 foot tower 
anywhere in the Palm Beach area will probably increase certain mini- 
mum altitudes. However, we believe that either the site proposed by the 
WEAT-TV and WPTV, or an alternate site as assumed in this study would 
be equally acceptable as a farm area in which tall towers for the Palm 
Beach area could be concentrated. | 
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Description of Exhibits 
SRE OF EXNLOUS 


Figure 1 is a sectional aeronautical chart showing all Grade B 
contours in the Southern Florida area and the effect that the proposed 
WPTV and WEAT-TV would have upon the "VHF White and Gray" area. 
In addition, the extent of present and proposed duplication of NBC (WPTV 
and WCKT) and ABC (WEAT-TV and WPST) is shown. 


The numbers located within the VHF White and Gray areas refers 
to the proposed number of available VHF services, 


Figure 2 is a sectional aeronautical chart showing all Grade B 
contours in the Southern Florida area and the effect of WPTV and WEAT- 
TV upon the VHF White and Gray area from an alternate site. The ex- 
tent of duplication of NBC (WPTV and WCKT) and ABC (WEAT-TV and 
WPST) programming is also shown. The numbers located within the VHF 
White and Gray areas refers to the proposed number of available VHF 


services. 


CREUTZ & SNOWBERGER 
Consulting Engineers 
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Figure 3 
Summary of Populations and Areas 
WTVJ Miami, Florida 
October 1961 


WPTV, West Palm Beach, Florida (Ch. 5) | 
A. Contour Population Area(sq.mi.) 
1. Present WPTV Grade B 628,807 3711 

a) Common with WCKT 555,711 2480 


. Proposed WPTV Grade B 1,511,655 7646 
a) Common Service with WCKT 1,432,236 4590 


. Alternate WPTV Grade B 676,892 7571 
a) Common Service with WCKT 570,711 3180 


Il WEAT-TV, West Palm Beach, Florida (Ch, 12) 


A. Contour Population 


1. Present WEAT Grade B 318,617, 
a) Common Service with WPST 293,126) 


| 
2. Proposed WEAT Grade B 1,474,823 | 
a) Common Service with WPST 1,399,066 | 


3. Alternate WEAT Grade B 592,548 | 
a) Common Service with WPST 487,935 | 
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[Rec'd Nov. 3, 1961-FCC] | 
OPPOSITION TO PETITION TO DENY : 
SS SEEEION TO PETITION TO DENY 


Comes now WEAT- TV, Inc., licensee of WEAT- TV, West Palm 
Beach, Florida, and respectfully submits this Opposition to "Petition to 
Deny" filed by Wometco Enterprises, Inc. , licensee of Station WTVJ, 
Miami, Florida. | 

In support of said Opposition, it is shown as follows: 

1. WEAT-TV is presently licensed to operate on Channel 12 at 
West Palm Beach, Florida, with an effective radiated power of 100 kw 
and an antenna 310 feet above average terrain. The pending application 
requests authority to operate on Channel 12 with maximum power of 316 
kw and an effective antenna height above average terrain of 994 feet. Op- 
erating with its requested facilities, WEAT-TV will render an improved 
signal to all of its present service area and will substantially expand its 
service area in all directions. 

2. As a result of the move proposed by WEAT-TV and a corre- 
sponding move proposed by WPTV, many areas in Florida will receive 
their first 
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and second television service and substantial additional areas which are 
now limited to one service will receive their second and third television 
signal. y/ No area will lose service as a result of the move proposed by 
either WEAT-TV or WPTV. Accepting, arguendo, the engineering state- 
ment attached to the Petition to Deny, the WEAT-TV's computed service 
area will be increased from 2 ,340 square miles with a population of 
318,617 to 6,426 square miles with a population of 1,474, 823. The same 
engineering affidavit acknowledges that 2 ,423 persons residing within an 
area of 455 square miles would receive their first service, 

3. Operating from its present site, WEAT-TV has been limited to 
an over-all tower height of 382 feet, which is the maximum paced 
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because of the proximity to the Palm Beach International Airport. In 
June of 1960, WEAT-TV filed an application with the then CAA for ap- 
proval of a 1,000 foot tower at its present antenna site. This application 
was disapproved after a hearing in Atlanta, and WEAT-TV then engaged 
an airway consultant to make a thorough study of alternative transmitter 
sites which would enable it to more effectively utilize its authorized fa- 
cilities. As a result of this airway survey, the site presently specified 
in the pending application was optioned, and an approval of the FAA was 


secured after extensive hearings in Atlanta and Washington.2/ 


z All of the engineering statements contained in this Response are 
based upon the allegations contained in the Petition and the supporting 
engineering affidavit. 


2/ 


— The facts stated herein are a matter of official records. 
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4. The pending Petition to Deny the application of WEAT-TV should 
be denied upon the grounds that it fails to meet the statutory requirements 
of Section 309(d)(1) of the Communications Act of 1934, as amended, and 
Section 1.359(i) of the Commission's Rules and Regulations. The statute 
requires that a Petition to Deny a pending application "shall contain spe- 
cific allegations of fact sufficient to show that the petitioner is a party of 
interest and that a grant of the application would be prima facie incon- 
sistent with" the public interest, convenience, and necessity. The Petition 
submitted by Wometco contains allegations which in and of themselves con- 
firm that the grant of the pending application would serve the public inter- 
est, convenience, and necessity. These allegations are as follows: 

(a) The service area of WEAT-TV will be increased from an area 
of 2,340 square miles with a population of 318.000 to an area of 6,426 
square miles containing 1,474,823 persons. Wometco affirmatively ac- 
knowledges that all of the area and population presently served by WEAT- 
TV will be included within the service of the proposed operation (Figures 


1 & 3, Engineering statement). 


e [98] 
(b) A grant of the WEAT-TV application (and the péhidine WPTV 
application) would bring the first television service to an area of 455 
Square miles with a population of 2 ,423 (Figure 3, page 2). 
(c) An additional 378 Square miles with a population of 849 per- 
sons would secure their second VHF service under the pending applica- 
tions, and an area of 504 Square miles with a population | of 37,634 who 


are now limited to one VHF and one UHF signal would acquire their sec- 


ond VHF service. (Figure 3, page 2). 
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(d) That more than 50 ,000 persons will receive théir third network 
service for the first time as a result of the WEAT-TV authorization (Fig- 
ure 3, Page 1, Par. 15). 

5. Where existing station proposes to improve its | service by in- 
creasing its signal strength throughout its present service area and at 
the same time expanding its service area to areas and po ulations which 
otherwise would remain without any television service whatsoever, it is 
axiomatic that, in the absence of countervailing facts, no further proof of 
the public interest, convenience, and necessity is required. Where, as in 
the instant matter, the Petition to Deny contains no facts except those 
which confirm that additional television service will result from the grant 
of the pending applications, the Commission should deny the Petition out 
of hand. 

6. The make-shift argument that transmitter sites other than that 
proposed by WEAT-TV could be selected which might result in a first or 


second service to other areas and populations does not create a prima 
facie case that the grant of the pending application would not serve the 
public interest, converlience, and necessity. In the first place, petition- 
er's consulting engineer does not even allege that such sites are actually 
available but merely states that he believes that alternate sites, as as- 
sumed in his study, may be acceptable to aeronautical interests. Assum- 
ing arguendo that alternate sites could be secured which would result in 
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equivalent increases in service as that which would be secured by the site 
proposed by WEAT-TV, the fact remains that such a bare possibility does 
not constitute a prima facie showing that the grant of the pending applica- 
tion would be inconsistent with the 
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public interest, convenience, and necessity. It has long been established 
that the Commission will not require an applicant to accept a proposal 
other than that for which he has applied, and the possibility of such an 
alternative proposal (which could not even be placed in issue if the appli- 
cation were in hearing status) can certainly not be the basis for designat- 
ing the instant application for hearing. (In re Application of WHAS, Inc., 
16 RR 229, 230; In re Application of Telerad, Inc., 16 RR 231).~ 

7. WTVJ misinterprets the intent and effect of the Court's decision 
in Television Corporation of Michigan v. FCC (100 U.S. A. D.C.). In that 
case, an existing licensee requested Commission approval to move its 
transmitter site which move, while substantially increasing its over-all 
service area, would result in the loss or reduction of service to some 
persons within the existing service area. The Court of Appeals held that, 
where there was a loss of existing service, the Commission must in its 
findings clearly set forth the countervailing facts which justify such loss 
of service and render the grant of the modification in the public interest, 
convenience, and necessity. In the instant case, there is no loss of serv- 
ice to any area presently served by WEAT-TV. On the contrary, as 
Wometco concedes, all of the areas presently served will receive an im- 
proved signal, and several thousand Square miles and hundreds of thou- 
sands of people will 


3/ It must be further noted that even if WEAT-TV desired to specify 
a transmitter site as conceived by Wometco, a serious question would 
exist as to the public interest, convenience, and necessity in view of the 
fact that service would be rendered to only 592,548 people as against the 
1,474,823 people who will be served by a grant of the pending application. 
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receive service from WEAT-TV for the first time. The . mere fact that 
the private interests of the applicant will also be served does not consti- 
tute a fact which is inconsistent with the public interest, convenience, and 
necessity. It is thus clear that the principle of the Television Corporation 
of Michigan case has no application to the pending WEAT-TV application. 
The Petition of WTVJ must be denied on the grounds that it fails to allege 
facts sufficient to show that a grant would be prima facie ‘inconsistent 
with the public interest, convenience, and necessity. : 
Wherefore, the premises considered, it is respectfully requested 

that the Petition of Wometco Enterprises, Inc. » be denied.) 

Respectfully submitted, 

WEAT-TV, INC. | 

By /s/ Thomas N. Dowd 


Pierson, Ball & Dowd 
1007 Ring Building 
Dated: November 3, 1961 Washington 6, D. C. 
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[Rec'd Nov. 13, 1961, FCC] | 
REPLY TO OPPOSITIONS TO PETITIONS TO DENY 
NY 
Wometco Enterprises, Inc. replies herein to the Oppositions filed 
on November 3, 1961 by (1) WEAT- TV, Inc. and (2) John H. Phipps, pres- 
ent licensee of station WPTV and Scripps-Howard Radio, Inc., proposed 


assignee of station WPTV, to Wometco's Petition to Deny the above-en- 


titled applications. 

1. The Petition to Deny sets forth facts establishing Wometco’ s 
standing as a party in interest which would be adversely affected by the 
proposed site moves toward Miami. No serious question as to Wometco's 
standing has been raised, although the Scripps-Howard- “Phipps Opposition 
does suggest 
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that it is "doubtful" if Standing has been established (WPTV Opp. 5). Itis 
clear, however, from a holding in the very case relied upon by Scripps- 
Howard-Phipps that Wometco's standing is beyond dispute. See Telrad, 
Inc. (WESH-TV), 15 R.R. 64, 66-67, 

2. The Petition to Deny contains a series of allegations of fact un- 
der oath which are not disputed in the Oppositions. Those facts and the 
natural inferences therefrom may be fairly summarized as follows: 

a. The proposed WPTV move is not proposed by the licensee 
of the station (Mr. Phipps) except as an accommodation to the pro- 
posed buyer of the station (Scripps-Howard). Scripps-Howard will 
pay $2,000,000 in cash for the station, but only if the site move is 
first approved. Thus, Scripps-Howard would not buy the present 
Palm Beach Station, and Mr, Phipps would not, on his own, propose 
or execute the move toward Miami. The site move is therefore be- 


ing proposed without the intent that the station will be operated by 


its present licensee at its new location, but only to facilitate sale 
of the station. The asserted public interest motivations, and the 
programming Proposals made in the name of WPTV, 
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were admittedly developed and advanced by Scripps-Howard. In- 
deed, whenever the word "applicant" was used in connection with 
the proposals in the application it was to be understood to mean 
Scripps-Howard and not the licensee of the station. 

b. While, as above noted, there is a program proposal in 
connection with the WPTV application (albeit not the proposal of 
the licensee), there is no program showing at all in the WEAT-TV 
application, Despite the very substantial change in coverage and 
the plain requirement of Paragraph 2(b) of Section I of the applica- 
tion, WEAT-TV contented itself with incorporation by reference of 
a previous renewal application. The WEAT-TV Opposition stresses 
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figures indicating that effectuation of its proposal would more than 
double the area served and would increase the Population served 
more than fourfold. Apparently no thought has been given to the 
programming needs or desires of this vastly increased audience, 
Compare Report and Statement of Policy Re: Cotamission En Banc 


Programming Inquiry (July 29, 1960). 


c. Although the proposed site moves would provide addi- 


tional coverage and retain present coverage, they | 
[109] ! 
would provide tremendous duplication of services in the Miami 
area and eliminate all reasonable likelihood (under the existing 
allocation plan) of securing service to substantial white and grey 
areas which could feasibly be served by Palm Beach stations, 

3. In light of the above facts, it seems evident that the applicants 
have failed to establish their initial burden of showing that grants of their 
applications would serve the public interest, convenience, and necessity. 
Or, to put it differently, Wometco has established, prima facie, that the 
grants would not serve the public interest. 


4. The applicants advance ingenious technical arguments to per- 


suade the Commission that it should not reach the public interest ques- 
tions raised by Wometco. The Scripps-Howard- Phipps Opposition actual- 
ly challenges the power of the Commission in the premises. Thus, the 
Commission is advised that (WPTV Opp. 3): 

"In the absence of some rule of general applicability. precluding con- 
sideration, the Commission may not refuse to accept or deny an 
application conforming to the rules merely because it specifies a 
power, frequency, site or other term inconsistent with some other 
power, frequency, site, etc. that the Commission (or an opponent) 
may regard as preferable." | 

The WPTV argument seems to be that the Commission is powerless to 
consider a public interest factor even if the Commission deems it to be 
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relevant. We do not believe that Telrad, Inc. 
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(WESH-TV), 16 R.R. 11, or WHAS, Inc. (WHAS-TV), 16 R.R. 229, prop- 
erly may or should be read as creating such a self -imposed limitation 
upon tke Commission. These cases do stand for the proposition that the 
Commission will not consider hypothetical alternative sites in passing 
on a particular application. They do not stand for the proposition that 
the Section 307(b) question as to the need for service elsewhere is to be 
excluded wholly from consideration. 

5. In Beaumont Broadcasting Corporation v. Federal Communica- 
tions Commission, 91 U.S. App. D.C. 111, 202 F.2d 306, the Court of Ap- 
peals reversed a grant involving interference to an existing station where 
the Commission had refused to receive evidence of the feasibility of a 
directional antenna system designed to eliminate the interference. The 


Commission had ruled that it would be inappropriate to consider a pro- 


posal alternative to the one presented in the application before it. In 
answer to this contention the Court held (91 U.S. App. D.C. at 117): 
"The issue tendered by this proffer was not whether Beaumont's 


rather than Ozarks’ antenna proposal should have been adopted. 
It was whether the public interest would be served by a grant to 
Ozarks with attendant interference when such interference might 


be eliminated by an antenna design not advanced by Ozarks." 
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6. It is of course recognized that the Commission's decision in 
the Telrad case, Supra, was rendered after the Beaumont case. But the 
Commission is bound by the Beaumont decision of the Court of Appeals, 
so the Commission's Telrad decision n must be interpreted in a manner 
consistent with that judicial decision. The Beaumont case Clearly stands 
for the proposition that, in passing on application X, the Commission 


must consider whether the consequences of a grant of that application 
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will be in the public interest, even if the process of considering the pub- 
lic interest requires consideration of the feasibility of hypothetical al- 
ternative methods of achieving the same objectives, The Commission 
will not require the applicant to amend his Proposal, but it may, after 
hearing, find that proposal to be contrary to the public interest. 

7. In the television field the Commission has not left allocation 
decisions wholly to the anarchy of a first-come, first-served application 
system. Those who thought that the law requires the Commission to sit 
supinely by while station assignments are determined by happenstance 
argued that an allocation Plan is inherently beyond the Commission's 
power. The courts disagreed. Logansport Broadcasting Corporation v. 
United States, 93 U.S. App. D.C. 342, 210 F.2d 24; Peoples Broadcasting 
Co. v. 
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United States, 93 U.S. App. D.C. 78, 209 F.2d 286." | 

8. In the present case, Wometco has raised the question whether 
it would frustrate the television allocation plan to permit a Palm Beach 
and a West Palm Beach station to move in the direction of Miami with 
the obvious consequence of adding two stations to the Miami market and 
depriving underserved areas of the potentiality of service from genuine 
Palm Beach stations. The Commission is now told that it must wear ad- 
ministrative blinders. It Cannot, it is asserted, consider whether the in- 
creased coverage desired by the applicants could be achieved in a man- 
ner more consonant with the public interest, and, if so, whether the 


| 
* 
ven in the AM field, where Secti 
been given consideration 
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present applications should be denied. Such a contention is patently er- 


roneous as a matter of law. 


9. A close examination of the Telrad case, supra, reveals that the 


Commission did not there go to the extremes now urged by the applicants, 
In the Telrad case the Commission included in the issues specified in the 
protest hearing four issues relating to the impact of the site move under 
Section 307(b) of the Communications Act and the allocation plan (15 R.R. 
at 68): | 

"(1) To determine whether, in view of the circumstances of 
this case, the purpose of the proposed move of the transmitter lo- 
cation and the change in operating facilities of Station WESH-TV to 
provide an additional television broadcast service to Orlando and 
its surrounding area in derogation of the Commission'a allocation 
policies and rules, particularly §§ 3.606 and 3.607 thereof. 

* KK ok ok 

"(3) To determine whether the grant of the instant applica- 
tion is consistent with and will further the objectives of the provi- 
sions of Section 307(b) of the Communications Act of 1934, as amended. 

'(4) To determine whether the grant of the instant application 
is consistent with and will further the objectives of the provisions 
of §§ 3.606 and 3.607 of the Commission‘s Rules. 

"(5) To determine whether the applicant's proposed use of 
the channel assignment is consistent with and will further the ob- 
jectives of the provisions of §§ 3.606 and 3.607 of the Commission's 
Rules." 


[114] 


It was in the context of the issues already included in the hearing in the 
Telrad case that the Commission declined to add the requested additional 
issues relating to areas and populations to be served from a hypothetical 
site. The Commission said (16 R.R. at 16): 
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"In net effect, protestants seek to prove a violation of Section 


307(b) of the Communications Act anda frustration of §§ 3.606 and 

3.607 of the Commission Rules through the medium of advancing a 

possible alternative operation. Issues directed cted to these questions 

have already been allowed."" [Emphasis supplied. ]| 

10. We recognize that the entire Telrad decision looks with dis- 
favor on involving the Commission in "consideration of multitudinous 
variables dealing with alternative sites, antenna heights, operating power 
and similar factors" (16 R.R, at 16). This view reflects | an understand- 
able concern with administrative efficiency and expedition of proceedings. 
But the fact that the Commission wishes to avoid consideration of specific 
alternative hypothetical proposals does not mean that it should or lawfully 
may ignore all relevant questions as to efficient use of the spectrum. 

11. It is not debatable that if, at renewal time, new, applicants should 
seek the television channels now occupied by WPTV and WEAT- TV the 
Commission would be required to hold comparative hearings to determine 


whether renewals or grants of the new 
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applications would serve the public interest better. If these new applicants 
applied for sites which would serve underserved areas and the present ap- 
plicants were operating in a manner duplicating Miami services, the Com- 
mission might well decide in favor of the new applicants. In any such hear- 
ing the Commission would scrutinize with care the perfunctory program 
proposal of WEAT-TV (based upon a renewal application for its present 
smaller coverage area). The Commission would also evaluate the Scripps- 
Howard program proposal for WPTV - a proposal that contains an asser- 
tion as to a specific investigation of needs of the coverage area but which 
shows no evidence of actual tailoring of program proposals| to ascertained 
needs. In the one instance where the plans of the proposed | assignee ap- 
pear to have specific relation to the coverage area (news coverage), the 


Commission would be compelled to find that no particular consideration 
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appears to have been given by WPTV to the Miami area. No local pro- 
gramming appears designed particularly for the Miami area. And in the 
very substantial areas where the WPTV signal would overlap the signal 
of the existing NBC affiliate in Miami, Scripps-Howard does not claim 
to have found a need for duplicated network programming. All these fac- 
tors would be relevant in determining whether WPTV and WEAT-TV 
should be preferred over applicants specifying sites 
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Northwest of Palm Beach and proposing programming designed for the 
areas to be served. 

12. It thus becomes clear that in Opposing the Petition to Deny, 
the applicants must argue that the Commission cannot or should not con- 
sider public interest factors which applicants would have to concede to 
be highly relevant in a comparative proceeding. One may search the 
Communications Act in vain for provisions justifying this distinction. It 
is earnestly urged that if the Telrad decision be construed to go this far, 
it would be contrary to the overriding authority of the Beaumont case. 
An artificial, unwarranted and unlawful restraint would be placed on the 
Commission in the discharge of its duty to weigh all public interest ques- 
tions. 


13. The applicants seek to avoid the impact of the case of Televi- 


sion Corporation of Michigan v. Federal Communications Commission 
(U.S. App. D.C. No, 16253, decided July 13, 1961) 21 R.R. 2107, upon 
which Wometco relied in the Petition to Deny. In that case the Court of 
Appeals said (id. at 2111): 

"All too often in cases like the present the broadcasters involved 


appear to be chiefly interested in the revenues to be derived from 
operating their stations in the most profitable manner. It seems 
clear in the present case that WOOD-TV will make more money in 
its new location than in the old: it is moving to a more prosperous 


and more highly populated area, and its advertising revenues will 
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no doubt increase. But such considerations, though legitimate, can- 
not be controlling. | 
| 
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Television and radio are affected with a public interest: the Nation 

allows its air waves to be used as a matter of privilege rather than 

of right. The interests which today are profiting so handsomely 

from radio and television may in the end find it in their own best 

interest to treat their businesses primarily asa public trust." 
Applicants urge the distinction that in the Michigan case there was a de- 
privation of present service as a result of the proposed move. Here, the 
deprivation involved is perhaps more subtle. No one now getting service 
would lose it. All that would happen would be that substantial numbers of 
persons not now receiving service or receiving only one service would be 
deprived of the opportunity of receiving new services (at least from WPTV 
and WEAT-TV) for the foreseeable future. | 

14, The issue then is Squarely joined. If the Commission is pre- 
pared to hold that the increasing concentration of television services in 
big cities is a matter with which it has no proper concern, or that such 
concentration is affirmatively desirable, it might view these applications 
with equanimity. If the Commission agrees with us that it has a continu- 
ing concern with implementation of the priorities laid down in the basic 
television allocation plan (and quoted with approval by the; Court in the 
Michigan case), we submit with deference that the Commission has a duty 
to consider realistically the impact of the | 
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moves presently proposed by WPTV's proposed purchaser and by WEAT- 
TV. | 

15. In sum, the Commission has before it applications which raise 
serious and far-reaching policy problems. The applications propose 


moves toward Miami with vastly increased coverage, but neither licensee 


appears to have given serious consideration to the programming needs of 
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the areas involved. WEAT-TV routinely incorporated by reference a 
previous renewal application and WPTV abdicated its function to a pro- 
posed assignee. The program proposal spelled out by the would-be as- 
signee (Scripps-Howard) shows no evidence of being specially designed 
to meet the needs of, the area to be served and shows no regard for the 


impact on those needs resulting from existing services. Neither appli- 


cant has made an attempt to demonstrate that its proposed new use of its 
licensed channel - involving extensive duplication of network program- 
ming in a heavily served area - would be an efficient use of the channel 
involved. Each applicant appears to assume that it has an inherent right 
to move anywhere consistent with the minimum engineering requirements 
of the Rules and that the greater coverage to be achieved must, ipso facto 
and without more, be in the public interest. Neither applicant has met its 
responsibility to the public. 
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CONCLUSION 
For the foregoing reasons and those urged in the Petition to Deny, 
the above-entitled applications should be designated for hearing on the 
issues specified in the Petition to Deny and on such other issues as the 
Commission may deem appropriate. Wometco should be made a party 
to the hearing and the burden of proof on all issues should be placed on 


the applicants. 
Respectfully submitted, 


WOMETCO ENTERPRISES, INC. 
By Haley, Wollenberg & Bader 
/s/ J. Roger Wollenberg 

/s/ Michael H. Bader 


1735 De Sales Street, N.W. 
Washington 6, D. C. 


Its Attorneys 
November 13, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. | B 


FCC 62-226 


In re Application of: 16189 


) 
WEAT-TV, INC. (WEAT-TV) j 
West Palm Beach, Florida ) 
) 
) 
) 


File No. BPCT-2916 
| 


For Construction Permit to Change 

Transmitter Location, Increase Antenna 
Height, Increase Power, and to Make 
Other Changes ) | 


MEMORANDUM OPINION AND ORDER 
EEG NN AND ORDER 


By the Commission: Commissioner Ford absent. 


1. The Commission has before it for consideration with respect 
to the above-entitled matter (a) "Petition to Deny" filed on October 17, 
1961, by Wometco Enterprises, Inc., (Petitioner), licensee of Television 
Broadcast Station WTVJ, Channel 4, Miami, Florida; (b) “Opposition to 
Petition to Deny" filed November 3, 1961, by WEAT- -TV, Inc. (Applicant); 
(c) "Statement in Support of Petition to Deny" filed on November 6. 1961, 
by Biscayne Television Corporation, permittee of Television Broadcast 
Station WCKT, Channel 7, Miami, Florida; (a) "Reply to Petition to 
Deny" filed on November 13, 1961, by Petitioner. 3 

2. This proposal requests authority to relocate the transmitter 
site of Station WEAT-TV, Channel 12, West Palm Beach, from a point 
approximately one (1) mile southwest of West Palm Beach to a point 
approximately 12 miles southwest of West Palm Beach, to increase the 
effective radiated power from 100 kw to 316 kw and to increase the 
antenna height above average terrain from 310 to 990 feet. Operating 
as proposed Station WEAT-TV would place a Grade B signal Over all 
of Miami for the first time and would increase its total Grade B 
coverage from 318,600 persons to 1,474,000. Station WEAT- TV is an 
ABC affiliate. | 

3. The Commission is of the view that the "Statement" by Biscayne 
Television Corporation constitutes a belated attempt to fi le a petition 
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to deny, and as such, is not timely and should be dismissed. Moreover, 
the "Statement" adds nothing not contained in Petitioner's pleadings. 

4. Petitioner alleges that it provides a Grade B or better service 
to more than half the area proposed to be served by Station WEAT-TV; 
that the proposed operation of WEAT-TV would, for the first time, place 
a Grade B signal over all of Miami; that as a result there will be 
increased competition for audience and advertisers; that WTVJ will 
suffer a loss of audiences and revenues and would otherwise be aggrieved, 
and adversely affected by a grant of WEAT-TV's application; and that 
Petitioner, therefore, has standing as a party in interest. The Com- 
mission agrees that both Petitioner and Biscayne have standing under 
Section 309 of the Communications Act. 


[ 123] 

5. Having made the threshold finding that Petitioner has standing, 
the basic question posed is whether the Petitioner's allegations raise 
substantial and material questions of fact which, if proven, establish that 
a grant of the instant proposal would be inconsistent with the public 
interest, convenience and necessity. The facts, which are not controverted, 
establish that the proposed operation of WEAT-TV would provide service 
to a significant population (approximately 1,150,200 persons) not pre- 
sently served by WEAT-TV. The proposed operation will also provide 
a first service to approximately 2400 persons. In addition, approx- 
imately 39,000 persons will receive a second and third service from the 
proposed WEAT-TV operation. Petitioner contends that a comparison 
of the proposed operation with operation from a hypothetical alternate 
site, north of West Palm Beach, would reveal that more people would 
receive a first service from the alternate operation, and that, therefore, 
use of an alternate site would be more in the public interest. Petitioner's 
allegations with respect to WEAT-TV's Grade B coverage indicate that 
the present Grade B contour includes approximately 318,600 persons, 
that the proposed Grade B contour would include approximately 1,474,000, 
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and that the Grade B contour computed from the hypothetical site would 
include approximatey 592,500 persons. Petitioner contends, however, 
that the proposed Operation would provide a duplicated ABC network 
service to 1,399,000 persons. In terms of providing a second and third 
VHF service there is no significant difference between the proposed 
and hypothetical operations. , 

6. The basic contentions of Petitioner are that a grant of the instant 
proposal would violate Section 307(b) of the Communications Act and 
frustrate the objectives of Section 3.606 and 3.607 of the! Commission's 
Rules, and that a grant would be inconsistent with the recent decision 
of the U.S. Court of Appeals for the D.C, Circuit in Television Corpora- 
tion of Michigan, Inc. v. Federal Communications Commission, 110 U.S. 
App. D.C. . 294 F. 2d 730 (1961). Petitioner attempts to support 
the former contention by advancing a possible alternative site from 
which, it is alleged, greater white area coverage would be obtained and 
relies on the decision in Beaumont Broadcasting Corporation v. Federal 
Communications Commission, C.A.D.C. 1952, 202 F. (2d) 306, 91 App. 
D.C. 111, 7 RR 2149 for the conclusion that in making its determinations 
the Commission can and should consider alternate sites | Section 307(b) 
provides, in substance, that the Commission distribute licenses, fre- 
quencies, hours of operation and power among the several states so as 
to provide a fair, efficient and equitable distribution of service to the 
states. The Table of Assignments (Section 3.606 of the Rules) was 
designed to carry out the mandate of Section 307(b) of the Act and as we 
pointed out in In re Application of Telrad, Inc. (WESH- TV) 16 RR 11, at 
16, the requirements of the Rules as to maximum power and antenna 
height, and required coverage to the principal community effectively 
limit, in most cases. the location of antenna sites so as to effec tuate 
the purposes of Section 307(b) of the Communications Act. | Section 308(b) 
of the Act and Section 1.304 of the Commission‘s Rules place upon the 


applicant the burden of specifying site, frequency. power. Hours 
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of operation and such other data as the Commission may require. More- 
over under Section 309 of the Act the Commission is directed to grant 
applications for construction permits or modifications thereof if it finds 
that the public interest, convenience and necessity will be served thereby. 
There are no provisions, either in the Communications Act or the Rules, 
which require the Commission to find that an operation, other than the 
proposed operation might better serve the public interest. Petitioner 
argues that if the Commission were faced at renewal of the WEAT-TV 
application with a competing application specifying the alternate site, 
the Commission would be required to compare the two proposals and 
might well conclude that the competing rather than the renewal applica- 
tion should be granted. Petitioner reasons therefrom that the comparison 
is equally relevant to the instant Situation. Such reasoning is fallacious 
because the situation hypothesized is not analagous, since the Com- 
mission would be considering two competing applications filed pursuant 
to Section 308 of the Act specifying a particular site, power, etc. As 
the Commission indicated in the Telrad case, supra, consideration of 
hypothetical alternate sites would not be meaningful or appropriate, and 
the Beaumont case upon which Petitioner relies is inapposite when con- 
sidered in the context of the present case. Moreover, operation from 
the alternate site would result in service substantially unlike that pro- 
posed by the applicant and is, therefore, not relevant to the question of 


whether applicant's proposal would serve the public interest. John Poole 


Broadcasting Co. (KBIG). 9 RR 1018, 1021. Furthermore, petitioner's 
reliance on the Television Corporation of Michigan case, supra, is 


misplaced. There, the proposed move of the transmitter site admittedly 


resulted in the creation of "white" and "gray" areas. No such factual 
situation is present in the instant case. There will be no loss or degra- 
dation of service to anyone but, rather, there will be an increase in 
service, and therefore, there is no question of weighing gains against 


losses. 
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7. Finally, the petitioner argues that WEAT-TV "apparently" 
did not give serious consideration to the programming needs of the 
area involved, because the applicant incorporated by reference pro- 
gramming information filed in connection with its renewal of license 
aplication which was granted in January, 1961. This bare assertion 
by the petitioner is clearly insufficient to raise a question as to the 
adequacy of WEAT-TV's programming proposal. We believe that the 
proposed change in transmitter location will not change the basic 
characteristics of the area served. WEAT-TV's present programming. 
as set forth in its renewal application, is fully adequate to meet the 
needs of the area, and clearly demonstrates that WEAT- TV has made an 


effort to ascertain the needs of its entire service area, and to meet 


those needs. See Report and Statement of Policy Re: Commission 
En Banc Programming Inquiry (July 29, 1960). | 


In view of the foregoing, the Commission concludes that no sub- 
Stantial or material questions of fact have been presented by the pleadings 
and that petitioner has failed to establish that grant of the subject 
application would be prima facie inconsistent with the public interest. 

The Commission finds further that grant of the above- -captioned 


application would serve the public interest, convenience and necessity. 
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Accordingly, IT IS ORDERED, This 21st day of February, 1962, 

that the petition of Wometco Enterprises, Inc., IS DENIED; that the 
"Statement in Support of Petition to Deny" filed by Biscayne Television 
Corporation IS DISMISSED: and that the application (BPCT- 2916) of 
WEAT-TV, Inc., IS GRANTED subject to the following conditions: 

1. The transmitter specified herein has not been type+accepted. 
Accordingly, prior to licensing, acceptable data shall be sub- 
mitted for type acceptance in accordance with the requirements 
of Section 3.640 of the Rules. 
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2. Subject to condition that construction involving Station WEAT 
(AM) shall not be commenced until an appropriate application 
to make changes in the antenna system of Station WEAT (AM) 
has been granted. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Ben F, Waple 
Acting Secretary 


Released: February 27, 1962 
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[ Rec'd. March 6, 1962 - FCC] 
PETITION FOR REHEARING 

Wometco Enterprises, Inc. petitions for rehearing pursuant to 
Section 405 of the Communications Act of 1934, as amended, and recon- 
sideration pursuant to Section 1.191 of the Rules, of the Commission's 
Memorandum Opinion and Order released February 27, 1962 (File No. 
BPCT-2916) granting without hearing the application of WEAT-TV, Inc. 
for a construction permit to change transmitter location, increase 
antenna height and make other changes in station WEAT-TV , West 
Palm Beach, Florida (FCC 62-226, 16189). 


In support whereof it is shown as follows: 


Nature of the Case 


1. A petition to deny the above-entitled application and the similar 
application of John H. Phipps, the former licensee of 


[ 131] 
station WPTV (File No. BPCT-2921) was filed by Wometco Enterprises. 
Inc. (petitioner) on October 17, 1961. WEAT-TV, Inc. filed an opposition 
to the petition to deny on November 3. 1961 and petitioner filed a reply 
thereto on November 13, 1961. 
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2. The pleadings filed by petitioner raised the folowing basic 
public interest questions with respect to the WEAT-TV application: 

(1) Whether it would serve the public interest and effectuate 
the purposes of the television allocation plan to approve this move 
toward Miami, which presently receives multiple services, when a 
move to the Northwest of the present site would provide more 
service to "white" and "gray" areas; and | 

(2) Whether WEAT-TV, Inc. made any study of the needs of 
the new area to be served and whether its proposed programming 


was designed to serve those needs. 


3. The Commission in effect declined to consider the first question. 


It has held as a matter of law and policy that it need give no consideration 
to the impact of the alleged fact that an alternate site would better serve 


the public interest on | 
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the question whether grant of the WEAT-TV application is in public 
interest. As to the second question, the Commission held as follows: 
"Finally, the petitioner argues that WEAT-TV ‘apparently’ 

did not give serious consideration to the programming needs of the 
area involved, because the applicant incorporated by reference 
programming information filed in connection with its renewal of 
license application which was granted in January, 1961. This bare 
assertion by the petitioner is clearly insufficient to raise a 
question as to the adequacy of WEAT-TV's programming proposal, 
We believe that the proposed change in transmitter location will 
not change the basic characteristics of the area served. WEAT- 
TV's present programming. as set forth in its renewal application. 
is fully adequate to meet the needs of the area, and clearly dem- 
onstrates that WEAT-TV has made an effort to ascertain the needs 


of its entire service area, and to meet those needs. See Repor 


and Statement of Policy Re: Commission En Banc Palen 
Inquiry (July 29, 1960)."’ 
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4. Petitioner deems it inappropriate to reargue points as to pro- 


gramming and other matters fully presented to the Commission pre- 


viously, since it is clear under the law that, as to such points, no 

further proceedings are required prior to judicial review. The 

purpose of this petition is to invite the Commission's attention to 

certain events which have occurred since the filing of the previous 
pleadings herein, and which, in the petitioner's view, bear upon the 
public interest. We desire to eliminate any question as to whether these 
matters are properly before the Commission at the time of final decision 


of this case. 
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5. In its Memorandum Opinion and Order the Commission did not 
take notice of the developments with respect to station WTVI, Fort 
Pierce, Florida, one of the stations which formerly provided service in 
one of the areas involved. Moreover, the terminal development with 
respect to that station has occurred since the release of the Com- 
mission's Memorandum Opinion and Order. | 

6. On January 3, 1962 the licensee of station WTVI requested 
authority for the station to remain silent for 90 days. On January 5, 
1962 this request was supplemented by a further letter referring to 
"substantial financial problems" of the station. On the same date the 
Commission, by telegram, granted authority to the station to remain 
silent for 30 days "pending receipt of information as to Steps taken to 
return station to air." On January 24, 1962 a letter was filed with the 
Commission on behalf of the licensee which concluded with the following 
statement of its president: 

"We are ready and willing to surrender WTV I's authorization 

at any time the Commission desires. We shall continue to seek 

ways of reactivating WTV I, but as of this date we know of none." 
On February 2, 1962 the station requested "indefinite extension of the 
time for the station to remain silent." On February 21, 1962 the Station 
requested cancellation of its authorization. On February 28, 1962 the 
authorization was cancelled. 
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7. In the engineering affidavit attached to the petition to deny it 

was pointed out that the effect of the WPTV and WEAT-TV proposals 
would be to provide service to a present VHF white areq of 886 square 


miles with a population of 5117. In contrast, the alter nate site suggested 
by petitioner would provide service to a VHF white area of 2,151 square 
miles with a population of 32,476 people. Thus the alternate site would 
provide VHF white area service to more than 27,000 more people than 
would be served under the WPTV and WEAT~TV proposals, 

8. In describing petitioner's contentions in the Memorandum 
Opinion and Order, the Commission did not refer to these figures. It 
determined that as to a second and third VHF service there is no 
significant difference between the proposed and hypothetical operations" 
but made no determination as to the comparison as toa first VHF 


service or a first service. 


9. In view of the fact that the Commission held that bervice to be 


received from an alternate site is legally immaterial or irrelevant to 
the question whether grant of the WEAT-TV application would serve 
the public interest, convenience and necessity. it may be that the 
Commission's decision here would be unaffected by the demise of 
station WTVI and the resultant increase in white areas, 


[135] | 
It is believed, however, that in the interest of securing a clear ruling 
from the Court of Appeals on the question of law involved, | it is necessary 
that the impact of the WTVI demise be spelled out clearly. Accordingly. 
we attach hereto a statement of petitioner's consulting engineer which 
supplies a revised showing as to the effect upon white areas of the 
proposed services from WPTV and WEAT- -TV as contrasted to services 
from petitioner's Suggested alternate site. The revision simply 
eliminates reference to the service of WIVI. (Since the previous 
showing was prepared in a manner which highlighted the effect on VHF 
white areas, the principal effect of the revision is to show these areas 
as pure white areas.) 
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10. A few days before the Commission issued its Memorandum 


Opinion and Order in the present case it announced (Report No. 2168, 
Public Notice 16482) a historic decision in the Ernst case (Docket 
12931). After many years of refusing to consider the public interest 
aspects of the effect of the grant of microwave relay authorizations to 
serve CATVs on local television service, the Commission reversed this 
policy. The Commission said, inter alia: 

"We do not agree that we are powerless to prevent the demise of 

the local television station, and the eventual loss of service to a 


substantial population; ***" 


[ 136] 
Petitioner respectfully submits that the philosophy of the Ernst decision, 
applied here, would compel the conclusion that the Commission has both 
the power and the duty to deny the WEAT-TV site move where a move in 
a different direction would be more consonant with the public interest 
by providing service to the same kind of rural audience that properly 
was of concern to the Commission in the Ernst case. 
CONCLUSION 

For the foregoing reasons, and those stated in the petition to deny 
and reply to oppositions, a grant of the above application without a 
hearing is not lawful in the face of the uncontradicted allegations of 
fact before the Commission, and would be violative of Sections 307 and 
309 of the Communications Act of 1934, as amended, and contrary to 
the decisions of the United States Court of Appeals for the District of 


Columbia Circuit in Television Corporation of Michigan, Inc., 295 F. 2d 
730, and Beaumont Broadcasting Corp. v. Federal Communications 


Commission, 202 F. 2d 306. 
WHEREFORE, the grant should be set aside and the application 
designaged for hearing on the issues specified in 
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the petition to deny and such other issues as the Commission deems 
appropriate. Petitioner should be made a party to the proceeding. 
Respectfully submitted, 
WOMETCO ENTERPRISES, INC. 
By Haley, Wollenberg & Bader 
/s/ J. Roger Wollenberg 


1735 De Sales Street, N.W. 
Washington 6, D.C. | 


Its Attorneys 
March 6, 1962 
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AFFIDAVIT 


Washington ) 
) ss 
District of Columbia) 


John Creutz, being sworn before me, says that he is 4 partner in 
the consulting engineering firm of Creutz and Snowberger | with offices 
at 725-14th Street, N.W., Washington 5, D.C.; 

That his qualifications as an engineer are a matter of record with 
the Federal Communications Commission; | 

That he is authorized to practice as a Registered Professional 
Engineer in the District of Columbia (Registration No. 1172); 

And that the attached engineering statement has been prepared by 
him or under his supervision and direction, and he believes it to be 
true and accurate. 
/s/ John Creutz | 
Subscribed and sworn to before me this 5th day of March, 1962. 


/s/ Eula M. Wells | 
NOTARY PUBLIC 


My Commission expires: September 14, 1966. 


CREUTZ & SNOWBERGER 
Consulting Engineers | 
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ENGINEERING STATEMENT 
For 
WTVJ, Miami, Florida 
March, 1962 
This engineering statement has been prepared on behalf of 

Wometco Enterprises, Inc., licensee of Television Station WTVJ, 
Miami, Florida. and is in support of petitions for rehearing of grants 
in television facilities: 


1) West Palm Beach, Florida (CH. 5) - WPTV, 
John H. Phipps, 100Kw ERP, 988' AAT, 
N 26°35' 17", W 80° 19" 49" 


2) West Palm Beach, Florida (CH. 12) - WEAT-TV ; 
WEAT-TV, Inc. 316Kw ERP, 994' AAT, 
N 26°35' 17", w 80°12" 2g" 


This statement supplements the engineering statement submitted 


with the petition to deny the above applications filed on behalf of 


Wometco Enterprises, Inc. on October 17, 1961. The statement brings 
up to date data previously supplied in order to reflect the deletion of 
UHF station WTVI, Fort Pierce, Florida. 

Attached hereto is a revised Fig. 3 which shows the effect on 
present white areas (i.e., areas not within the B contours of any existing 
television station) and gray areas (i.e., areas within the B contour of not 


more than one television station) 
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under the proposals set forth in the above applications as compared to 
the effect if the alternate site suggested by Wometco Enterprises, Inc. 
were utilized. Except to the extent affected by the elimination of the 
service of UHF Station WTVI, the data contained in the engineering 
statement filed with the petition to deny is reaffirmed and incorporated 


herein by reference. 
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Figure 3 
Summary of Populations and Areas 


WTVJ Miami, Florida 
Revised March 2, 1962 


1a WPTV, West Palm Beach, Florida (Channel 3) 
A. Contour Population Area (Sq. mi.) 


1. Present WPTV Grade B 628,807 3711 
a) Common with WCKT 555,711 '2480 


. Proposed WPTV Grade B 1,511,655 7646 
a) Common Service with WCKT 1,432,236 4590 


. Alternate WPTV Grade B 676, 892 7571 
a) Common Service with WCKT 570,711 3180 


Ul. WEAT-TV, West Palm Beach, Florida (Channel 12) | 
A. Contour Population Area (Sq. mi.) 


1. Present WEAT Grade B 318,617 2340 
a) Common Service with WPST 293,126 1410 


2. Proposed WEAT Grade B 1,474,823 6426 


a) Common Service with WPST 1,399,066 4150 


3. Alternate WEAT Grade B 592, 548 6332 
a) Common Service with WPST 487,935 2750 
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AFFECT ON PRESENT VHF WHITE AREAS | 
ee EVE WHITE AREAS 
Proposed Site Alternate Site 


Population Area Population | Area 
(Sq. mi.) i (Sq. mi.) 


WPTV 1,825 236 1.907 
WPTV 595 161 1,400 
WPTV & WEAT-TV 2,697 489 29.169 


TOTAL, present 5,117 886 32,476 
White Area acquiring 
one or more VHF services 
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AFFECT ON PRESENT VHF GRAY AREAS 
NE VE GRAY AREAS 
Total presently 39,203 1,114 39,330 
having one service 
acquiring second or 
both second and 
third VHF service 
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[ Rec'd. March 21, 1962 - FCC] 
OPPOSITION TO PETITION FOR REHEARING 

Comes now WEAT-TV, Inc., licensee of WEAT-TV, and respectfully 
submits this Opposition to "Petition for Rehearing" filed by Wometco 
Enterprises, Inc., with respect to the Commission's Memorandum 
Opinion and Order of February 27, granting the above-entitled applica- 
tion and denying Wometco's "Petition to Deny." 

In support of the instant Opposition, it is shown as follows: 

1. The Petition recites no new evidence having a material bearing 
upon the Commission's decision. The only new allegation of the Petition 
is that UHF Station WTVI has requested cancellation of its authority to 
Operate and that this request has been granted. Any consideration of 
the Commission's Order clearly shows the logic and legal basis for 
its Decision. The Commission held that there was no basis either in 


the Communications Act or in its own Rules for a comparative con- 


sideration of WEAT-TV's application with the purely hypothetical 


proposal submitted by Wometco. The fact that WTVI has surrendered 
its authority to operate does not change either the Communications Act 
or the Commission's Rules and Regulations. Neither does it render 


the "alternate site proposal" less 
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hypothetical. Any consideration of this hypothetical site continues to 
be without meaning and wholly irrelevant to the question of whether the 
instant application would serve the public interest. 
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2. Insofar as Petitioner's private rights are concerned, it must 
be noted that at no time does Wometco even allege that the facts 
regarding WTVI were not known by Wometco long before the Com- 
mission granted the WEAT-TV application on February 21, 1962. The 
recitation in the Petition clearly reveals that WIVI had ceased to 
operate on January 3, 1962, and on January 24, 1962, indicated its 
desire to remain silent indefinitely. The record shows that Petitioner 
made no effort to amend or correct its Petition to reflect the fact that 
WTVI had again ceased to operate. Under these circumstances, it is 
submitted that the instant Petition is contrary to the principle of 
Section 1.191(c) of the Commission's Rules and Regulations. 

3. The authority granted to WEAT-TV will result in no loss or 
degradation of service to any person but will result in a new and 
improved service to more than one million people, These facts which 
controlled the Commission's Memorandum Opinion and Otder are not 
affected in any way by the matters alleged in the Petition for Rehearing. 


Wherefore, the premises considered, it is respectfully requested 


that the Petition for Rehearing be denied. 
Respectfully submitted, 

| 

Dated: March 21, 1962 WEAT-TYV, INC. 


By: /s/ Thomas N. Dowd 
PIERSON, BALL & DOWD | 
1007 Ring Building 
Washington 6, D.C. 

Its Attorneys 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Minow absent 

1. The Commission has before it for consideration (a) a "Petition 
for Stay" filed March 8, 1962, by Wometco Enterprises, Inc. (petitioner), 
licensee of Television Broadcast Station WTVJ, Channel 4, Miami, 
Florida, directed against the Commission's Memorandum Opinion and 
Order (FCC 62-226) released February 27, 1962, granting the above- 
captioned application, and (b) an "Opposition to Petition for Stay" filed 
March 19, 1962, by WEAT- -TV, Inc. 

2. The Commission's action challenged here authorized Station 
WEAT-TV to relocate its transmitter to the southwest of West Palm 
Beach and to make other related changes notwithstanding a "Petition 
to Deny" filed by petitioner which was denied by the Commission in its 
cited Memorandum Opinion and Order. On March 6, 1962, petitioner 
filed a "Petition for Rehearing" directed against the Commission's 
action and followed it with the instant petition which asks that the Com- 
mission stay the effectiveness of its action pending its decision on 
rehearing and, further. that if the Commission reaffirms its earlier 
action it grant a further stay to permit an appeal. 

3. The standard applied to requests for stay is twofold: that the 
petitioner show that failure to grant a stay would lead to an irreparable 


injury to the public (or its own interest), and that the petitioner 


demonstrate a likelihood of success on the merits of its petition for 
reconsideration, e.g. WHDH, Inc., 20 R.R. 410a. In addition, of course, 
injury to the permittee from a stay might also be a relevant consideration. 
The present petition does not warrant a stay. The only allegations which 
can be construed as an attempt to show irreparable injury are general 
allegations to the effect that petitioner, as well as other Miami stations, 
would suffer an "economic impact" as a result of the transmitter move, 
that the move would involve antenna orientation problems for the public, 
and that large numbers of viewers would receive the station for the 
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first time (so that disruption would be caused if there were public 


reliance 
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upon the service and the service were ultimately withdrawn). Clearly, 
a bare allegation of "economic impact" is insufficient to demonstrate 
irreparable injury. Antenna orientation problems are inherent in any 
transmitter move, but in the circumstances of this move are insignificant 
and do not result in irreparable injury to the public. Additionally, we 
are unable to accept the argument that in order to avoid the possibility 
of eventually depriving the public of service, we must intial withhold 
the service from the public. In this connection, it is appropriate to 
note that any weight to which this latter argument might be entitled 
necessarily hinges on the likelihood that petitioner will prevail on the 
merits, either as a result of its petition for rehearing or as a result 
of a subsequent appeal. However, petitioner has not advanced any con- 
vincing basis for believing that it is thus likely to succeed on the merits. 
One of petitioner's acknowledged purposes for filing its petition for 
rehearing is to insure that its record on appeal will contain certain 
information regarding the fact that Television Broadcast Station WTVI, 
Channel 18, Fort Pierce, Florida, has gone off the air” and turned in 
its license, and in order to give the Commission the opportunity to re- 


consider the premises of law and policy of its earlier action. This 


purpose falls short of supplying a basis for believing that petitioner is 


likely to succeed subsequently on the merits. Likewise, the possibility 
that the applicant might expend funds in the interim is irr 2levant. since 
such expenditures would be given no effect in our subsequent considera- 
tions. E.g. Monocacy Broadcasting Co., 20 R.R. 241. Finally, since we 
previously found that grant of WEAT-TV's application would serve the 
public interest, convenience and necessity because the proposed 
operation would provide a first, second or third television service toa 
substantial number of persons, would increase substantially the station's 
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coverage and would not deprive or diminish service to anyone, it is 
clear that grant of petitioner's request would do injury to the public, 

4. In view of the foregoing, we do not believe that a grant of the 
requested stay is warranted, either pending our action on rehearing 
or pending an appeal. Accordingly, Wometco Enterprises, Inc.'s 
"Petition for Stay" IS DENIED 

BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: March 28, 1962 
Released: April 2, 1962 


Ly 


— The Commission was aware of this when it took the action which 
is the subject of this petition. Under the circumstances, this fact is 
not found to have decisional significance. 


[ 157] B 
MEMORANDUM OPINION AND ORDER —-FCC_ 82-515 
By the Commission: Commissioner Hyde absent. 

1. The Commission has before it for consideration (a) a "Petition 
for Rehearing" filed on March 6, 1962, by Wometco Enterprises, Inc. 
(Petitioner), licensee of Television Broadcast Station WTVJ, Channel 4, 
Miami, Florida, directed against the Commission's Memorandum 
Opinion and Order (FCC 62-226) released February 27, 1962, granting 
the above-captioned application, and fb) an "Opposition to Petition for 
Rehearing" filed March 21, 1962, by WEAT-TV, Inc. 

2. On February 27, 1962, the Commission released a Memorandum 
Opinion and Order (FCC 62-226) which authorized Station WEAT-TV to 
relocate its transmitter to the southwest of West Palm Beach, Florida, 
to increase antenna height above ground and effective radiated power, 
and to make other related changes. By the same Memorandum Opinion 
and Order the "Petition to Deny" filed by Wometco Enterprises, Inc. 
was denied. 
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3. In its "Petition for Rehearing", filed pursuant to Section 405 of 
the Communications Act of 1934, as amended, and Section 1.191 of the 
Commission's Rules, petitioner invites ". . . the Commission’ s attention 
to certain events which have occurred since the filing of the previous 
pleadings" in order to". . . eliminate any question as to whether these 
matters are properly before the Commission at the time of final decision 
of this case". The events referred to are: that on January 3, 1962, 
Atlantic Broadcasting Co., licensee of Television Broadcast Station 
WTVI (TV), Channel 19, Fort Pierce, Florida, requested authority to 
remain silent for a period of ninety days; and that subsequently, on 
February 21, 1962, WTVI (TV) requested cancellation of its authorization, 
which was cancelled on February 28, 1962. Petitioner contends that the 
demise of Station WTVI (TV) increases the Significant difference, as to 


areas which would receive a first service, between the Proposed site 
of applicant and the hypothetical Operation suggested by petitioner. 
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4. As the Commission previously concluded in its Memorandum 
Opinion and Order (FCC 62- -226), consideration of hypothetical alter~- 


native sites is not ''... meaningful or appropriate", in determining 


whether a proposal specifying a particular site, height and power will 
serve the public interest, convenience and necessity. Thus, the demise 
of Station WTVI (TV), even assuming the Commission had not been 
cognizant of the fact, could not have affected the previous decision. 

In fact, however, the Commission was aware, at the time it took the 


action for which reconsideration is being requested, that WIVI (TV) 


had suspended operation and had pending a request for cancellation of 
its license. Consequently, the Commission concludes that no new or 
additional facts have been presented by the pleadings which were not 
adequately considered or which would warrant a modification of the 


previous decision. 
Accordingly, Wometco Enterprises, Inc.'s ''Petition for Rehearing" 


IS DENIED. 
BY DIRECTION OF THE COMMISSION 


Adopted: May 9, 1962 Ben F. Waple | 
Released: May 11, 1962 Acting Secretary | 


[169] 


FU ioe 


FCC Form 301 Form approved ‘ File No. B P (oy ae Zoe g 
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[ Rec'd. September 5, 1961 - FCC] 
| EXHIBIT 1 
This application is contingent upon the simultaneous grant of an 
application for Commission consent to the assignment of license of 
Station WPTV from John H. Phipps to Scripps-Howard Radio, Inc. 


being filed concurrently herewith. 


As shown in said assignment of license application (Exhibit A), 
| 


before Scripps-Howard Radio, Inc. agreed to purchase Station WPTV, 
it made a study of the potentiality of the Palm Beach areas and the 
other areas contiguous thereto. On the basis of this study, Scripps- 
Howard Radio concluded that if the coverage of WPTV were improved 
and expanded, the station could make a substantially greater contribution 
to the development of community interests. Accordingly, Scripps- 
Howard agreed to purchase the station only if it could obtain the 
requisite FCC authorization and approval of FAA to change the trans- 
mitter site and increase the antenna height and effective radiated power 
of the station. | 

Inasmuch as Scripps-Howard is not eligible at the present time to 
file an application for 4 construction permit to improve the facilities of 
Station WPTV, the instant application is being submitted by Mr. Phipps, 
the parent licensee of WPTV, as an accommodation, and in order that 
the Commission may pass upon the over-all plans of Scripps-Howard for 
the future operation af the station if the assignment of license is consum- 
mated. Thus, the proposals contained in this application for financing 
the new construction (Section I), the proposals for programming the 
Station at its new site (Section IV), and the | 
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engineering material Supporting the request for a change in site 
(Section V) were prepared by or on behalf of Scripps-Howard Radio, 
Inc. since the proposed operation actually represents proposals of the 
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1/, 


assignee of Station WPTV and not of the present licensee.—’ Section I 
is not believed to be necessary in any case, since both Scripps-Howard 
Radio, Inc. and Mr. Phipps are licensees of this Commission and full 
details concerning the legal qualifications of each are already on file 
with the Commission. 

Investigations have been made of potential sites in the Palm Beach 
area and the one specified in this application was finally selected because, 
operating from this new site with the antenna height and power proposed 
herein, Station WPTV will lose none of its present coverage. At the 
same time, it will improve its signal to Boca Raton, Deerfield Beach, 
Pompano Beach and other communities which do not now receive 
television service reflecting their particular needs, but which the 
investigations of Scripps-Howard Radio show to be an appropriate 
public service responsibility of a Palm Beach station. 


—— 
1/ Wherever reference is made to proposals or commitments of the 


"applicant" throughout this application, the term "applicant" refers to 
Scripps-Howard Radio, Inc. 
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EXHIBIT 3 
Program Proposals 
On the basis of its Study of the needs and interests of the area 

proposed to be served, Scripps~Howard Radio, Inc. has formulated the 
attached schedule of the local programs which it will initially broadcast 
as the operator of Station WPTV. (Annex A) The over-all schedule of 
its proposed programs for a typical week of operation from the pro- 
posed new site is attached as Annex B. In preparing the latter schedule, 
Scripps-Howard has assumed that the NBC Network will continue its 
affiliation with WPTV, and programs from NBC's fall schedule have 
been inserted. 
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As the Commission's records will show, the Scripps- Howard Radio, 
Inc. television stations have an excellent record of program performance 
in the communities they serve and the Commission may rely upon 
Scripps-Howard to carry out all of its policy and program commitments. 
It is the firm intention of Scripns-Howard Radio, Inc. tg carry out the 
proposals made herewith and to back the Palm Beach operation with the 
best of its managerial experience and other resources. | ‘Included in its 
efforts will be an extensive promotional activity calculated to ensure 
the widest acceptance of Station WPTV in the area. With these objectives 
in mind, Scripps-Howard has estimated that its costs of! Operation for 
the first year will exceed the Station's revenues. But it! believes that in 
the long run the station will be a financial success under its ownership. 
For these reasons it is respectfully submitted that the simultaneous 
grant of this application and the companion application for the assignment 
of license of Station WPTV to Scripps-Howard Radio, Ine. will be in 
the public interest. | 

| 
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ANNEX A 


DESCRIPTION OF PROPOSED | 

eS ERY FUD ED | 
NEW LOCAL PROGRAMS 
EE EN SE RUGRAMS 


UNCLE PAUL (915 -- 10:15 A.M. » Monday thru Friday) 

This is a program designed primarily for pre-school age’ children. 
The "Uncle Paul" will invite his studio guests as well as his home 
audience to share in songs, dances and games, including visits to 
such mythical places as the magic farm and forest. The program will 
also include puppets and other "friends" of Uncle Paul. The children 
will all participate in the various activities designed to teach good 
manners and courtesy as they entertain. 


[ 183] 


62 


BE MY GUEST (10:15 -- 10:30 A.M. Monday thru Friday) 

This daily program is devoted to various subjects of public interest 

and importance. The program host will introduce each program but will 

not necessarily participate in the body of the program. The program 

may either be live, taped or on film. The distribution of program content 
is as follows: 

Monday: "Here We Live" This program is devoted to presenting 
activities, projects, problems and 
talent of various cities within the 
WPTV coverage area, Only one com- 
munity will be featured per program. 

Wednesday: 'Farm Almanac" This program will feature county and 
Federal Agricultural agents with 
helpful information pertaining to the 
agricultural needs of the area. 

Friday: "TenO'Clock Scholar" This program in cooperation with 
school board officials of the towns 
within WPTV's area will feature news 
of school activities in various schools 
throughout said service area, Pupils 
will frequently appear as participants, 

Tuesday and Thursday: Will be devoted to varied subjects 
including programs concerning High- 
way and water safety, news of the 
Advertising Federation of America, 
travel. civic activities, Park Depart~ 
ment activities, organization news, 
and other programs of an informative 


or educational nature. 
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JEWISH HOUR (7:00 A.M. Saturday) 
This program offered to the members of the Jewish faith ‘or the pre- 
sentation of inspirational messages. | 
CALL THE DOCTOR (9:30 A.M. Sunday) | 
Program to be presented in cooperation with area Medical Association. 
Each week a different panel of physicians will be on hand to answer 
questions related to an announced subject. Viewers will be given a 
telephone number to call for submitting questions. The calls will be 
answered by doctors’ wives who will pass them on to the panel for re- 
ply. As far as possible, panelists will be specialists on the subject of 
the day. | 
IMPACT (5:00 P.M. Sunday) | 
This program will present individuals giving conflicting : views or 
controversial subjects of public interest and importance, moderated 
by the WPTV News Editor. Every effort will be made to: aeabire infamed 
and respected panelists as participants. 
TV_BANDSTAND (4:00 P.M. Sunday) 


This program features representative teen-agers from various schools 


within the WPTV coverage area dancing to the popular music of today. 
Guest artists will appear and competitive dance contests will be con- 
ducted. If possible, the participants will be selected with the help of 
school officials and school organizations - such as pep leaders, bands, 
etc., will appear. 

CARTOON CARNIVAL (6:00 P.M. Monday thru Friday) | | 

This children's program will feature filmed cartoons. Moderated by 
a station personality. Educational material under the auspices of a 
local school will be inserted in this program. | 
SENIOR CITIZEN (5:00 P.M. Saturday) 

This hour-long program is devoted to the activities of the! area's senior 


citizens. It will highlight sporting events, dancing, hobbies, and any 


other activity of interest to the elder members of the communities 
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served. In addition the problems and accomplishments of this group 
will be brought to the attention of WPTV's audience. 
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LOCAL NEWS 

In addition to the foregoing program proposals, Scripps-Howard will 
establish a new and expanded News Department. It will include the 
addition of two photographers and two news editor-telecasters to be 
added to the station's existing news staff, as well as "stringers" in the 
cities of Ft. Pierce, Jupiter, Boynton Beach, Delray Beach, Boca Raton, 
Pompano Beach and a regular reporter-photographer in Ft. Lauderdale. 
This additional manpower will make possible far more complete and 
comprehensive coverage of the local news not Only in Palm Beach, but 
in the other cities as well. It is believed that local television news with 
the impact and accuracy of film, and the enlarged scope made possible 
by professional reporting is desirable and would be of great interest 

to the citizens of the Palm Beaches and the cities in the station's 
expanded coverage area. In this new concept of news, it is proposed to 
alter the station's Program schedule to include an additional hour and 
twenty minutes of local news programming per week. 

There appears to be the need for more detailed weather information 
and analysis, and it is proposed to schedule an additional fifty~five 
minutes per week devoted to weather programming as well as an 


addition to the staff of a professional metecrologis‘ 


BEST COPY | 


from the original 
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i - «vJI 
Broadcast Application TELEVISION BROADCAST ENGINEERING DATA H Section V-C, Page x 


16. Attach as Exhibit No. Ew§ map(s) (sectional Aeronautical 
charts where obtainable, Preferably without aeronautical over- 
lay) of the area proposed to be served and shown dram therean: 


(a) Proposed tranamitter location and the radials along 
which the profile grephs have been prepared; 


(©) The sturtio location end boundaries of the principal 
Communi ty; . 


(c) The predicted Grade A and Grade B contours from 1:3 
+ above; 


® The required minim field strength contour; 
(e) Scale of wiles. 


19 Will the wain sturlio be located within the limits of the principal 
Cammnity proposed to be served. : 


a8 appropriate; the distance 
tance to mearure the distance.) If none, so 


No co-channel station is closer to the proposed WPTV Site than the 
*pplicable minimum plus 20 alles. | 


No adjacent channel station Is closer to the proposed WPTV Site than 
the applicable mininun plus 10 afies. 


b 
| 


21. If this is an pplication for modification of construction penait state briefly as &xthibit No. ! the present status of 
construction end indicate when 1¢ 18 expected that construction will be completed. Hy 


Not applicable , 


i 
I certify that I am the Technical Director, Chief Engineer, or Consulting Engineer of the radio station for which this appli- 
cation 18 submitted and that I have examined the foregoing statement of ‘technical information ant that it 1s true to the best 
of my knowledge and beltef. (this Signature may be amitted: provided the ergineer's original signed revort of the data from 
which the information contained herein has been obtained 1s attached hereto.) | 


om: / A OA 
pate __ August 28, 1961 3 SFIAAM SIL £) pe Phd Lead 


POIOOOOCOOBOOOL OA ng Enginwer 


“~ Joseph B. Epperson 43 


OKREECHORBEE 
ta | 


MAP SHOWING: 
j |. PROPOSED TRANSMITTER SITE & RADIALS 
2 STUDIO LOCATION & PRINCIPAL CITY 
3. COMPUTED CONTOURS 
-14. SCALE OF MILES 


AUGUST, 1961 


BEST COPY AVAILABLE 


from the origina! bound volume 
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[Rec'd November 3, 1961, FLecC,| 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In the Matter of Applications of 


JOHN H. PHIPPS (WPT V) 
Palm Beach, Florida 


) 

) 

| 
WEAT-TV, INC. (WEAT-TV) ) File No. BPCT-2916 

) | 

) 

) 


File No. BPCT-2921 


West Palm Beach, Florida 


For Construction Permits 


OPPOSITION TO PETITION TO DENY 
EE RHUN LO DENY 


Come now JOHN H. PHIPPS, licensee of Station WPTY, Palm 
Beach, Florida, and SCRIPPS- -HOWARD RADIO, INC. (hereinafter 
"WPTV"), by their attorneys, and respectfully submit their opposition 
to the "Petition to Deny" filed by Wometco Enterprises, Ine. , licensee 
of Station WTVJ, Miami, Florida. In Support thereof it is shown as 
follows: | 

1. It is not necessary for either WPTV or the Commission to 
controvert the factual allegations of the Wometco petition in order to 
establish that said petition must be denied. The application in question 
is to change the transmitter site and increase the antenna height of 
WPTYV. d/ Grant of the application is unquestionably in the public in- 
terest for, as Wometco shows in tae onginoring affidavit attached to the 
petition, operation from the proposed site will not take away the service 
of WPTV's primary area which presently receives its service and, 
addition, would provide service to a total of 882, 348 more persons than 
presently receive service from WPTV; 2 would provide a first television 
Service to 1,825 persons in an area of 236 square miles; a first VHF 


Service to 595 persons in an area of 


The new WPTV site has been approved by FAA. 


2/ It is interesting to note that operating from the hypothetical site 


proposed by Wometco, the total additional population served would be 
only 48,085. 
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161 square miles; and a second VHF service to 37,634 persons in an 
area of 504 square miles. Because of this improvement in the overall 
coverage of the Station; the fact that no person would lose WPT V's pre- 
sent service; and the fact that, from the new site, WPTV would provide 
first and second service to a number of people, grant of the WPTV 
application is in the public interest. 

2. Wometco, proceeding under Section 309(d) of the Act (47 U.S.C. 
Sec. 309(d)) has the burden of establishing that the WPTV proposal is 
“pima facie inconsistent" with the public interest, convenience and - 
necessity. Wometco has failed to Sustain this burden. It has not attack- 
ed the WPTV proposal, as such, as being inconsistent with the public 
interest but has rather proceeded to argue that location of the WPTV 
transmitter at a hypothetical alternative site northwest of Palm Beach 
(rather than southwest of Palm Beach as proposed by WPTV) would be 


more in the public interest, in the judgment of Wometco, principally 
ie interest 


because (according to Wometco) first and second television services 
would be brought to a greater number of people from such a site than 
from the site proposed by WPTYV in its application. 

3. Again, neither WPTV nor the Commission need dispute these 
factual allegations. The Commission is required to act, and can only 
act, upon the basis of Specific proposals before it in applications proper - 
ly filed. The question with respect to each such application is whether 
it is consistent with the “public interest" standard of the Act. Logically 
and legally, it does not follow that because another use of the particular 


facilities is alleged, for whatever reason, to be more in the public in- 
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terest that the proposal properly before the Commission lis not in the 
public interest. In re Application of WHAS, Inc. » 16 RR 229. Thus, 
To ree | 
Wometco's petition is basically ! 
| 222] | 
deficient as not being responsive to the only proper question before the 


Commission -- whether the WPTV proposal is in the public interest -- 
and it therefore fails to meet the statutory burden of showing that that 
roposal is "prima facie inconsistent" with the public interest standard, 

4. There have been cases too numerous to cite wherein a pro- 
testant or an Opponent has sought to have the Commission lis require an 
applicant to accept some proposal other than that for which he has appli- 
ed -- only to have the Commission reject the proffer on the very sound 
ground that an applicant cannot be required to accept the alternative and 
is entitled to have its proposal considered on its merits, | 

5. Under Sections 307(b) and 308 of the Act, the Commission is 
required to act upon such applications as are filed with it for the power, 
frequencies, locations, etc. specified in that application. In the absence 
of some rule of general applicability precluding consideration, the Com- 
mission may not refuse to accept or deny an application conforming to 
the rules merely because it specifies a power, frequency, site, etc. 


that the Commission (or an Opponent) may regard as preferable. Among 


case is nearly directly in point. (See In re Application of Telrad, Inc., 


WESH-TV, Daytona Beach, Florida, 16 RR 231). In that case, Station 
WESH-TV was granted an application to change its transmitter site to 


many of such cases in which this principle has been applied, the Telrad 


a point nearer Orlando, a larger city. Thereafter, a joint protest was 
filed by the Orlando stations and a hearing was required pursuant to the 
then-existing provisions of Section 309(c) of the Act. The Protestants 
then sought to have the hearing issues enlarged to permit a showing by 
the Protestants that some alternative site selected by them would be 
more in the public interest than the | 
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site selected by the applicant. In disposing of Protestants' request, the 
Commission held: | 
"* * * The Commission's long standing policy against giving 
consideration to proposals involving alternative facilities is fully 


consonant with Section 308(b) of the Communications Act and 


$1. 294 of the Commission's Rules, both of which, in effect, place 


upon the applicant the burden of Specifying site, frequency, power, 
hours of operation, and such other data as may be required by the 
Commission. Additionally, as pointed out by the Broadcast Bureau, 
Section 309(a) of the Communications Act directs the Commission 
to grant applications for construction permits or modification 
thereof if it is found that the public interest, convenience and 
necessity will be served thereby and, conversely, there are no 
Provisions of either the Communications Act or of the Commission's 
Rules which require the Commission to find that a grant would bet- 
ter serve the public interest than would some other proposal by the 
Same applicant. In the absence of such specific provision, the 
Commission cannot conclude that the public interest would be best 
served by placing upon applicants the burden of being prepared to 
defend an otherwise acceptable proposal against alternatives such 
as are proposed herein, the number of which would be limited 
solely by the ingenuity of the applicants’ adversaries. The Com- 
mission's policy has been thoroughly expounded in its decisions 
both subsequent to and ante-dating the Beaumont decision, supra, 
which is relied upon by protestants. Although concerned with the 
use of alternative frequencies rather than alternative Sites, these 
decisions present situations analogous to the present proceeding. 
They have held uniformly that comparison of alternative facilities 
will not be made where such alternative is Substantially different 
from and not comparable with the facilities requested by the appli- 
cant, All-Oklahoma Broadcasting Co., Aug. 20, 1948, 4 RR 709, 
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710; Belleville News-Democrat, August 20, 1948, 4 RR 711, 713; 
John Poole Broadcasting Co. (KBIG), Oct. 2, si 9RR 1018, 
1021; Dorsey Eugene Newman, Jan. 26, 1956, 12 RR 211, 213. 
The courts have held that the Commission cannot award facilities 
substantially at variance with those requested. Plains Radio 
Broadcasting Co. v. FCC, CADC 1949, 175 F. (2d) 359, 85 App. 
D.C. 48 [4 RR 2157], * * *n | 
(See Telrad, 16 RR 11, 17. ) 


In view of the foregoing, it is beyond argument that Wometco’ S plea 


that WPTV must move to the hypothetical alternative site selected for its 
use is out of order and its Petition must be denied. | 
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6. Wometco's reliance upon the Michigan case (Television Corpo - 
Sbchigan OTRO - 


ration of Michigan v. Federal Communications Commission, 110 U.S, 
App. D.C.) is misplaced. That decision involves facts which make it 
distinguishable from the one under consideration here. The point involved 
in the Michigan case was the Proposition that where an applicant proposes 
to move to a new site and to operate in a manner which would cause the 
loss or degradation of service, a grant in the public interest may only 

be made by the Commission upon a finding that there are countervailing 
circumstances which would justify approval of said move. In the Michi- 
gan case, the move proposed by WOOD-TV, while gaining substantial 
new areas and populations, purportedly would have caused a loss or 
downgrading of service. In the instant case the Commission is not con- 
fronted with the problem found in the M Michigan case since neither WPTV 
nor WEAT-TV would, by Wometco's own admission, lose any service. 


Thus, the Michigan case is inapposite and may not be considered as 


Support for Wometco's position. 

7. As we have demonstrated, Wometco's arguments jare not re- 
sponsive to the only proper question before the Commission, i.e. 
whether grant of the WPTV application as filed with the Comnnission is 
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consistent with the public interest. They can therefore be disposed of, 
on their merits, in accordance with WHAS and Telrad, Supra. At the 
same time, we think it appropriate to note that it is, in our judgment, 
doubtful that Wometco, upon the basis of its allegation that WPTV would, 
from its proposed site, place a Grade B service into Miami, has esta- 
blished itself as a “party of interest" entitled to file a petition to deny 
under Section 309(d) of the Act. To the extent that there is explicit in 
the Wometco petition a concern over increased competition from WPTV 
in the Miami-Miami Beach area, the Commission should recognize that 
any such concern arises not from the 
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proposed WPTV move but rather from the fact that Wometco (WTVJ) has 
extended its service and its competitive activities north from Miami and 


thus intruded into the Palm Beach market. 3/ Turning Wometco's rea- 


soning upon itself, it would be quite as appropriate for the Commission 
to consider whether. the public interest would not be better served by 
having Station WTVJ relocate its transmitter -antenna south of Miami 
where it could still serve adequately the market to which it is licensed 
and provide a first service to the underserved areas south and southwest 
of Florida. It is quite probably -- if the Commission deemed it appropri- 
ate to institute a state-wide rule making proceeding every time a station 
proposes to change its transmitter Site -- that it could be established 
beyond question that operation by Wometco from a site south of Miami 
would provide service to more underserved areas than at present and 
would provide service to the city of its license in a manner more con- 
sistent with the Table of Allocations than it does at present, 

WHERE FORE, there being ‘no substantial and material questions 
of fact" before the Commission (47 U.S.C. Sec. 309(d) (2)) and Wometco, 
having failed to establish that grant of the WPTV application would be 
"prima facie inconsistent" with the public interest, the Wometco petition 
must be denied and the 
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3/ WTVJ's site, located in the same general area as the other Miami 
stations, is 14.3 miles north of the Miami reference point (Post Office) 
and WPTV's proposed new site is 13 miles south of the Palm Beach Post 
Office (official notice requested). WTVJ originally operated from a site 
at the Port Everglades Hotel in the center of Miami. In 1953, WIT'VJ 
moved its site approximately 16 miles to the north of its Everglades 
Hotel site. (See Applications BMPCT-363, BPCT-868, and BMPCT- 
1083 -- official notice requested.) Operating with its presently licensed 
facilities WI'VJ delivers a good signal over Palm Beach (see Fig. 1, 
WTVJ engineering). WTVJ claims coverage of Palm Beach in its adver- 
tising (See attached WTVJ advertisements). WTVJ maintains a sales 
office and sales staff at Palm Beach. 
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WPTV application granted in accordance with Sec. 309(d) (2) of the Act 
(47 U.S.C. Sec. 309(d) (2)). | 
Respectfully submitted, 


JOHN H. PHIPPS 


By: McKenna & Wilkinson 
His Attorneys | 
1735 DeSales Street, N. W. 
Washington 6, D. ic, 
By: James A. McKenna, Jr. 


And 


SCRIPPS -HOWARD RADIO, INC, 


By: Dempsey and Koplovitz 
Its Attorneys | 
938 Bowen Building 
Washington 5, D. C. 


Harry J. Ockershausen 
| 


November 3, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. B 


FCC 62-193 
15465 
(CORRECTED) 


In re Application of: ) 


SCRIPPS-HOWARD RADIO, INC, (WPTV) ) File No. BPCT-2921 
West Palm Beach, Florida 


For Construction Permit to change 
Transmitter Location, to Increase 
Antenna Height, and to Make Other 
Changes, 


MEMORANDUM OPINION AND ORDER 
ND ORDER 


By the Commission: 
1. The Commission has before it for Consideration with respect to 


the above-entitled matter, (a) "Petition to Deny" filed on October 17, 


1961, by Wometco Enterprises, Inc.. (Petitioner), licensee of Television 
Broadcast Station WTVJ , Channel 4, Miami. Florida; (b) "Opposition to 
Petition to Deny" filed November 3, 1961, by Scripps-Howard Radio, Inc. 
(Applicant); (c) "Statement in Support of Petition to Deny" filed on 
November 6, 1961, by Biscayne Television Corporation, permittee of 
Television Broadcast Station WCKT, Channel 7, Miami, Florida; (d) "Motion 
to Strike" filed on November 8, 1961, by applicant; (e) "Reply to Oppositions 
to Petition to Deny" tiled on November 13, 1961, by petitioner, 

2. The above-captioned application was filed originally by John W. 
Phipps, then licensee, on September 13. 1961. Concurrent with the filing 
of the application there was also filed an application for assignment of 
license (BALCT-1 66) from John Ww. Phipps to Scripps-Howard Radio, Inc. 
On December 13, 1961, the Commission granted the assignment application 
(BALCT-1 66) and the Subject application was amended to reflect the 
changed ownership. The applicant's plans for financing the new construction, 
the engineering, and the programming proposal Supporting the requested 
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change were prepared by or on behalf of Scripps-Howard Radio, Inc. 
The "Petition to Deny" contains allegations to the effect that John W. 
Phipps was not the real party in interest, that the application was filed 
on behalf of Scripps-Howard and that the sale was contingent on grant 
of the instant proposal. In view of the grant of the assignment application 
and subsequent consummation of the assignment it would appear that 
these allegations are now moot. 

3. This proposal is for a construction permit to relocate the 
transmitter site of Station WPTV from a point approximately 2 miles 
north of West Palm Beach to a point approximately 12 miles southwest 
of West Palm | 


is directed against the above-captioned 
on (BPCT-2916) of WEAT- 


cessing of the WEAT-TV, In 
is not here considered. 
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Beach and to increase antenna height above average terrain from 470 
to 988 feet Operating as proposed Station WPTV would place a Grade B 
Signal over all of Miami for the first time, and would increase its total 
Coverage from 629,000 persons to 1,512,000 persons. The proposed 
Site is about 56 miles from the Miami Post Office which, under the pro- 
visions of Section 3.611(b)(3), is one of the reference points to be used 
in determining whether a proposal meets the required minimum adjacent 
channel mileage Separations. Station WPTV operates on Channel 5, and 
Channel 6 is assigned to Miami. Under Section 3.610 adjacent VHF 
channels are required to be sixty miles apart. There are several appli- 
cations for Channel 6 in Miami in hearing awaiting final decision. The 
transmitter sites proposed in those applications are all at least 30 miles 
south of Miami. However, because the proposed transmitter Site is 
less than sixty miles from the post office reference point, applicant has 
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requested a waiver. In view of these facts and the circumstances under 
which Channel 6 was assigned to Miami, grant of the waiver request is 
clearly warranted, 

4. The applicant has in its "Motion to Strike" alleged that the 
"Statement In Support of Petition to Deny" filed by Biscayne Television 
Corporation is not timely and should be disregarded, since it is an 
attempt to file a petition to deny notwithstanding the provisions of Section 
1.359 of the Rules. The Commission believes that the "Statement" by 
Biscayne does constitute a belated attempt to file a petition to deny, and 
as such, is not timely and should be dismissed. Moreover, the "Statement" 
adds nothing not Contained in the "Petition to Deny" filed by Wometco 
Enterprises, Inc, 

5. Petitioner alleges that it provides a Grade B or better service 
to more than half the area proposed to be served by WPTV; that the pro- 
posed operation of WPTV would, for the first time, place a Grade B 
Signal over all of Miami; that as a result of this there will be increased 
competition for audience and advertisers, WTVJ will suffer a loss of 
audience and revenues and would otherwise be aggrieved and adversely 
affected by a grant of WPTV's application; and that petitioner has, there- 
fore, standing as a party in interest. The Commission agrees that both 
the petitioner and Biscayne have standing under Section 309 of the 
Communications Act. 

6. Having made the threshold finding that the petitioner has 
Standing, the basic question posed is whether the petitioner's allegations 
raise substantial and material questions of fact which if proven establish 
that a grant of the instant Proposal would be inconsistent with the public 
interest, convenience and necessity. The facts, which are not contraverted, 


establish that the proposed operation of WPTV would provide service to 


@ Significant population (approximately 800,000 persons) not presently 
served by WPTV. It wil] also provide a first Service to some 2,400 
persons. Additionally, Some 39,000 persons wil] receive a second and 
third service from the proposed operation. Against this petitioner contends 
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that a comparison of the proposal with operation from a hypothetical 


alternate site would reveal that more people would receive a first service 


from the alternate 
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Site, and that use of an alternate site would be more in the public interest. 


The figures, as Supplied by the petitioner, indicate WPTV's present Grade 
B contour covers a population of 629,000 persons; that the proposed Grade 
B contour would include a population of 1,512,000 persons; and that from 
the site suggested by the petitioner the Grade B contour would include 

only some 677,000 persons. Petitioner, however, argues that the pro- 
posed operation would include duplicated NBC network service to 1,432,000 
persons or stated otherwise would provide an unduplicated network service 
to only 79,000 persons. Further, petitioner's figures show that the pro- 
posed operation would bring a first service to some 2,400 persons, where- 
as operation from the alternate site would provide a first service to about 
3,300 persons. In terms of providing a second VHF service the figures 
Supplied by petitioner reveal that the proposed operation would provide 
such a service to some 37,600 persons, while under the alternate hypo- 
thetical proposal 37,900 persons would receive a first choice of service. 

7. The basic contentions of petitioner are that a grant of the instant 
proposal would violate Section 307(b) of the Communications Act and 
frustrate the objectives of Section 3.606 and 3.607 of the Commission's 
Rules, and that a grant would be inconsistent with the recent decision 
of the U. S. Court of Appeals for the D. C. Circuit in Television Corporation 
of Michigan, Inc. v. Federal Communications Commission, 110 U. S. 

App. D.C. ___» 294 F. 2d 730 (1961).< Petitioner attempts to support 
the former contention by advancing a possible alternative site from which, 
it is alleged, greater white area Coverage would be obtained and relies 

on the decision in Beaumont Broadcasting Corporation v. Federal 
Communications Commission, C.A. D. C. 1952, 202 F. (2d) 306, 91 App. 


D.C. 111, 7 RR 2149 for the conclusion that in making its determinations 
| 
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the Commission can and should consider alternate sites. Section 307 (b) 
provides, in substance, that the Commission distribute licenses, fre- 
quencies, hours of operation and power among the several states so as 

to provide a fair, efficient and equitable distribution of service to the 
states. The Table of Assignments (Section 3.606 of the Rules) was designed 
to carry out the mandate of Section 307(b) of the Act and as we pointed 

out in In re Application of Telrad, Inc. (WESH-TV), 16 RR 11, at 16, the 
requirements of the Rules as to maximum power and antenna height, 

and required coverage to the principal community effectively limit, in 

most Cases, the location of antenna sites so as to effectuate the purposes 


of Section 307(b) of the Communications Act. 


27 oe: F ; : 

— Petitioner attempts to raise a question as to the proposed programming 
by arguing that the programming proposal of WPTV, ". . .shows no evidence 
of being specially designed to meet the needs of the area to be served. . ." 
In view of the fact that WPTV's application shows that its programming is 
clearly based on its efforts to ascertain the needs of the greater area to 

be served, Petitioner's allegations are obviously insufficient to raise a 
question as to the adequacy of the WPTV programming proposal. We be- 
lieve that WPTV's programming proposal is fully adequate to meet the 
needs of the area, and clearly demonstrates that WPTV has made an effort 
to ascertain the needs of its entire service area, and to meet those needs. 
See Report and Statement of Policy Re: Commission En Banc Programming 


Inquiry (July 29, 1960). 
ae We a, £900) 
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Section 308(b) of the Act and Section 1.304 of the Commission's Rules place 


upon the applicant the burden of Specitying site, frequency, power, hours 

of operation and such other data as the Commission may require. Moreover, 
under Section 309 of the Act the Commission is directed to grant appli- 
cations for construction permits or modifications thereof if it finds that 

the public interest, convenience and necessity will be served thereby. 

There are no provisions, either in the Communications Act or the Rules, 
which require the Commission to find that an operation, other than the 
proposed operation might better serve the public interest. Petitioner 

argues that if the Commission were faced at renewal of the WPTV 
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application with a competing application Specifying the alternate Site, 

the Commission would be required to compare the two proposals and 
might well conclude that the Competing rather than the renewal appli- 
cation should be granted. Petitioner reasons therefrom that the com- 
parison is equally relevant to the instant situation. Such teasoning is 
fallacious because the Situation hypothesized is not analagous, since the 
Commission would be considering two competing applications filed pur- 
suant to Section 308 of the Act Specifying a particular site, power, etc. 
As the Commission indicated in the Telrad case, Supra, consideration 
of hypothetical alternate Sites would not be meaningful or appropriate, 
and the Beaumont case upon which petitioner relies is inapposite when 
considered in the context of the present case. Moreover, dperation from 
the alternate site would result in service substantially unlike that pro- 
posed by the applicant and is, therefore, not relevant to the question of 
whether applicant's proposal would serve the public interest. John Poole 
Broadcasting Co. (KBIG). 9 RR 101 8, 1021. Furthermore, petitioner's 
reliance on the Television Corporation of Michigan case, Supra, is mis- 
placed. There, the proposed move of the transmitter Site admittedly 
resulted in the creation of "white" and "gray" areas. No such factual 
Situation is present in the instant case. There will be no loss or degrad- 
ation of service to anyone but, rather, there wil] be an increase in Service, 
and therefore, there is no question of weighing gains against losses, 

In view of the foregoing, the Commission concludes that no sub- 
Stantial or material questions of fact have been presented by the pleadings 
and that petitioner has failed to establish that grant of the subject appli- 
cation would be prima facie inconsistent with the public interest. The 
Commission finds further that waiver of Section 3.610(c)(1) and 3.611 
(b)(3) is warranted and that grant of the above-captioned application would 
serve the public interest, convenience and necessity. | 

Accordingly, IT IS ORDERED, This 14 day of February, 1962, that 
the provisions of Section 3.610(c) (1) and 3.611 (b)(3) ARE WAIVED; that 
the application (BPCT-2921) of Scripps -Howard Radio, Inc., IS GRANTED; 
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82 
that the petition of Wometco Enterprises, Inc., IS DENIED and that 
the "Statement in Support of Petition to Deny" filed by Biscayne Television 
Corporation IS DISMISSED. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: February 27, 1962 


—_—— 
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[Rec'd March 21, 1962 - F.C.C.] 


OPPOSITION TO PETITION FOR REHEARING 

Comes now SCRIPPS-HOWARD BROADCASTING company, l/ 
licensee of Television Station WPTV, West Palm Beach, Florida ("WPTV"), 
by its attorneys, and respectfully submits its Opposition to the Petition 
for Rehearing filed by Wometco Enterprises, Inc. (hereinafter sometimes 
referred to as "Wometco" or "WTVJ"). In support thereof, it is shown 
as follows: 

Preliminary Statement 

1. The above-captioned application was filed with the Commission 
on September 13, 1961. On or about October 17, 1961, Wometco, the 
licensee of Television Station WTVJ, Miami, Florida, filed a "Petition 
to Deny" the said application pursuant to Section 309(d) of the Act. 
Wometco complained that the transmitter site of WPTV should not be 
moved in the manner proposed in its application (to a point approximately 
12 miles south of West Palm Beach), but rather urged that the Commission 
should require WPTV to move to the north of Palm Beach to an indefinite, 
undisclosed site proposed for 


17 ; oat ; 
~ WPTV's license has been modified to change the name of the licensee 
from Scripps-Howard Radio, Inc. to Scripps-Howard Broadcasting Company. 
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it by Wometco. Wometco also filed a similar petition, opposing a grant 
of the application of Station WEAT-TV, the other Palm Beach Station 
which proposed to move to a Site adjacent to the new WPTV site. The 


grounds for opposition of Wometco to WEAT-TV's move were Substantially 
Similar to its opposition to the move ot WPTY. Wometco' s petitions to 
deny were opposed by WPTV and WEAT-TV. ! 
2. At its meeting on February 14, 1962, the Commission granted 
the above-captioned application and denied Wometco's Petition.2/ Ina 
Memorandum Opinion issued February 16, 1962 and corrected February 27, 
the Commission Considered and disposed of each and every contention 
advanced by Wometco in reaching its decision. The Commission voted 
unanimously to grant WPTV's application. | 
3. On or about March 6, 1962. Wometco filed a Petition for Rehearing 
pursuant to Section 405 of the Act. In its Petition, Wometco Strongly 
Suggests that it will seek judicial review of the Commission's action 
granting the above-captioned application. Wometco states it does not 
seek to re-argue or to otherwise press for reconsideration of any of 
the points already presented to the Commission, but that the purpose of 
its Petition is to invite the Commission's attention to certain events which 
have occurred since the previcus pleadings were filed. | 


27 
—  WEAT-TV's application was granted a week later. 
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Womercu s Contentions 


4. The principal contention advanced by Wometco is that the 
Commission was remiss in nct taking into consideration the demise of a 
UHF station (WTVI) at Fort Pierce, Florida. in reaching its February 14 
decision granting the above-capt:cned application. Wometco alleges 
that WTVI advised the Commission ot its financial difficu!: ies in carly 
January and finally notified the Cummission cn February 21, 1962 that 
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it was giving up its operating authority. In effect, Wometco urges that 
the Commission should have anticipated the demise of Station WTVI, an 
event which occurred a week after WPTV's application was granted. 

5. Wometco contends that had the Commission considered the 
plight of WTVI it might have reached a different result. We respectfully 
submit that Wometco's own pleading shows that this would not be the case, 
In its Petition and the engineering statement in Support thereof, Wometco 
gives effect to the demise of WTVI, citing the new and additional white 
area which would be served by WPTV (and WEAT-TV) because of WTVI's 
going off the air. (See Wometco Revised Figures 3.) The use of Wometco's 


studies can only Solidify the Commission's finding of public interest as 


Set out in the Memorandum Opinion and Order of February 16, 1962,* 
for had the Commission treated WTVI's operation as non-existent, the 
necessary conclusion would have been that the granting of the WPTV 
construction permit was more, not less, in the public interest. 


ee 
* Corrected February 27, 1962. 
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6. Apart from the obvious deficiency of Wometco's argument con- 
cerning WTVI, we think its suggestion that the Commission had some 
legal obligation to take notice of the WTVI dilemma is unsound. In this 
connection it should be pointed out that WTVI has had a history of Sporadic 
operation, and it is difficult to ascertain from the Commission's files 
to what extent it has in fact operated to provide a program service to 
Fort Pierce. Wometco's attorneys also are counsel for WTVI, and have 
been ever since that Station was first applied for at Fort Pierce. They, 
better than anyone else, have been in a position to know the status of 
WTVI. Therefore, if WTVI's status was important to the disposition 
of Wometco's Petition to Deny, its counsel should have brought the matter 
to the attention of the Commission ina timely fashion. Under the circum- 
stances, Wometco's Suggestion that the WTVI situation is in the category 
of a new development or newly discovered evidence, or that the Commission 


85 


| 
should have had the clairvoyance to anticipate the demise of WTVI, must 


be taken with a grain of salt. 

7. In sum, Wometco's contentions as to WTVI must fail. The 
Commission's Memorandum Opinion and Order disposing of Wometco's 
Petition to Deny makes it very plain that all relevant factors were con- 
sidered by the Commission in reaching its decision to grant WPTV's 
application. We respectfully submit that WTVI's final termination of 
operation, occurring as it did after the decision, could not possibly have 


been considered. Finally, even if 
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WTVI's demise is found to be relevant and is to be considered it can 


only lead toa Strengthening of the Commission's finding that the grant 
of WPTV's application is in the public interest. | 

8. Wometco's reliance upon the Ernst case is misplaced. Exam- 
ination of that case will show it is entirely inapposite. The Ernst case 
was a proceeding under Section 309(c) in which the Commission was con- 
fronted with a situation where, by a grant of the application) being protested, 
it would set into motion certain economic factors which would spell the 
death of the only local television station. The very most Ernst can stand 
for is the Proposition that the Commission will not aid or abet the service 
provided by a community antenna system if to do so would mean the 
destruction of a local television broadcasting station. Wometco Says that 
under the Ernst_case WPTV's application must be denied. We fail to see 
how such reasoning can be given any credence by the Commission, es- 
pecially when the denial of WPTV's application will not add any more 
Service to the north of Palm Beach. Quite apart from this, it heeds no 
further argument to demonstrate that the Ernst decision does not overrule, 
or in any manner affect the rationale of the Telrad and Beaumont cases 
which support the Commission's decision granting WPTV's application. 

9. The final point raised by Wometco is its contention that the 
Commission, in reaching its decision to grant WPTV's application, 
"evidently" did not consider | 
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that the Contingent nature of the assignment and the instant application 
had been removed by agreement of the parties and that therefore Scripps- 
Howard is knowingly assuming a risk in pursuing this application in the 
face of Wometco's opposition. We submit the Commission's Memorandum 
Opinion covers all relevant factors in this regard by noting the develop- 


ment concerning the Separation of the assignment and construction permit 


applications and pointing out that the allegations advanced by Wometco 


in this connection were mooted by said severance. 

WHEREFORE, the premises Considered, this is to respectfully 
request that the Petition for Rehearing filed by Wometco Enterprises, 
Inc. be denied. 

Respectfully submitted, 


SCRIPPS-HOWARD BROADCASTING 
COMPANY 


By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 


By 
Harry J. Ockershausen 
March 21, 1962 
[Certificate of Service] 
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FCC 62- 360 
17183 


(CORRECTED) 
MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Minow absent. 
1. The Commission has before it for consideration (a) a "Petition 
for Stay” filed March 8, 1962, by Wometco Enterprises, Inc., (petitioner), 
licensee of Television Broadcast Station WTVJ, Channel 4, Miami, Florida, 
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directed against the Commission's Memorandum Opinion and Order 
(FCC 62-193) released February 27, 1962, granting the above-captioned 
application, and (b) an "Opposition to Petition for Stay" filed March 19, 
1962, by Scripps-Howard Broadcasting Company. | 

2. The Commission's action here challenged authorized Station 
WPTV to relocate its transmitter to the southwest of West Palm Beach 
and to make other related changes notwithstanding a "Petition to Deny" 
filed by petitioner which was denied by the Commission ih its cited 
Memorandum Opinion and Order. On March 6, 1962, petitioner filed a 
"Petition for Rehearing" directed against the Commission's action and 
followed it with the instant petition which asks that the Commission Stay 
the effectiveness of its action pending its decision on rehearing and, 
further, that if the Commission reaffirms its earlier action it grant a 
further stay to permit an appeal. | 

3. The standard applied to requests for stay is twofold: that the 
petitioner show that failure to grant a stay would lead to an irreparable 
injury to the public (or its own interest), and that the petitioner demon- 
Strate a likelihood of success on the merits of its petition for reconsid- 
eration, e.g. WHDH, Inc., 20 R.R. 410a. In addition, of course, injury 
to the permittee from a stay might also be a relevant consideration. 
The present petition does not warrant a stay. The only allegations which 
can be construed as an attempt to show irreparable injury are general 
allegations to the effect that petitioner, as well as other Miami stations, 
would suffer an "economic impact" as a result of the transmitter move, 
that the move would involve antenna orientation problems for the public, 
and that large numbers of viewers would receive the station for the first 
time (so that disruption would be caused if there were public reliance 
upon the service and the service were ultimately withdrawn). Clearly, 
a bare allegation of | 
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"economic impact" is insufficient to demonstrate irreparable injury. 
| 
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Antenna orientation problems are inherent in any transmitter move, but 
in the circumstances of this move are insignificant and do not result in 
irreparable injury to the public. Additionally, we are unable to accept 
the argument that in order to avoid the possibility of eventually depriving 
the public of Service, we must initially withhold the service from the 
public. In this connection, it is appropriate to note that any weight to 
which this latter argument might be entitled necessarily hinges on the 
likelihood that petitioner will prevail on the merits, either as a result 

of its petition for rehearing or as a result of a subsequent appeal. How- 
ever, petitioner has not advanced any convincing basis for believing that 
it is thus likely to Succeed on the merits. [One of petitioner's acknow- 
ledged purposes for filing its petition for rehearing is to insure that its 
record on appeal will contain certain information regarding the fact that 
Television Broadcast Station WTVI, Channel 18, Fort Pierce, Florida, 
has gone off the airl/ and turned in its license, and in order to give the 
Commission the Opportunity to reconsider the premises of law and policy 
of its earlier action. This purpose falls short of Supplying a basis for 
believing that petitioner is likely to succeed subsequently on the merits.] 
Likewise, the Possibility that the applicant might expend funds in the in- 
terim is irrelevant, since such expenditures would be given no effect in 
our subsequent consideration, E.g . Monocacy Broadcasting Co., 20 R.R. 
241. Finally, since we previously found that grant of WPTV's application 
would serve the public interest, convenience and necessity because the 
proposed operation would provide a first, second, or third television 


service toa substantial number of persons, would increase substantially 


the station's coverage and would not deprive or deminish Service to anyone, 

it is clear that grant of petitioner's request would do injury to the public. 
4. In view of the foregoing, we do not believe that a grant of the 

requested stay is warranted, either pending our action on rehearing or 


ss | [282] 


pending an appeal. Accordingly, Wometco Enterprises, Inc.'s "Petition 
for Stay" IS DENIED. | 


BY DIRECTION OF THE COMMISSION 
| 
Ben F. Waple 
Acting Secretary 


Adopted: March 28, 1962 | 
Released: April 2, 1962 | 


~— The Commission was aware of this when it took the action which is 
the subject of this petition. Under the curcumstances, this fact is not 
found to have decisional Significance. | 
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FCC 62-514 
18870 


By the Commission: Commissioner Hyde absent 


MEMORANDUM OPINION AND ORDER : 
ND ORDER 
| 


1. The Commission has before it for consideration (a) a "Petition 
for Rehearing" filed on March 6, 1962, by Wometco Enterprises, Inc. 
(petitioner), licensee of Television Broadcast Station WTvy , Channel 4, 
Miami, Florida, directed against the Commission's Memorandum 
Opinion and Order (FCC 62-193 (corrected)) released on February 27, 
1962, granting the above-capitoned application, and (b) an "Opposition to 
Petition for Rehearing" filed March 21, 1962 by Scripps-Howard Radio, 
Inc. (applicant). | 

2. On February 27, 1962, the Commission released a Memorandum 
Opinion and Order (FCC 62-193 (corrected)) which authorized Station 
WPTV to relocate its transmitter to the southwest of West Palm Beach, 
Florida, to increase antenna height above ground and effective radiated 
power, and to make other related changes, By the same Memorandum 
Opinion and Order the "Petition to Deny" filed by Wometco Enterprises, 
Inc. was denied. | 
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3. In its "Petition for Rehearing", filed pursuant to Section 405 of 
the Communications Act of 1934, as amended, and Section 1.191 of the 
Commission's Rules, petitioner invites", . -the Commission's attention 
to certain events which have occurred Since the filing of the previous 
pleadings" in orderto"... eliminate any question as to whether these 
matters are properly before the Commission at the time of final decision 
of this case’. The events referred to are: that on January 3, 1962, 
Atlantic Broadcasting Co., licensee of Television Broadcast Station 
WTVI (TV), Channel 19, Fort Pierce, Florida, requested authority to 
remain silent for a period of ninety days; and that Subsequently, on 
February 21, 1962 WTVI (TV) requested cancellation of its authorization, 
which was cancelled on February 28, 1962. Petitioner contends that the 
demise of Station WTVI (TV) increases the Significant difference, as to 
areas which would receive a first Service, between the proposed site of 
applicant and the hypothetical operation suggested by petitioner. 
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4. As the Commission previously concluded in its Memorandum 
Opinion and Order (FCC 62-193 (corrected)), consideration of hypothetical 
alternative sites is not ". - ‘meaningful or appropriate", in determining 


whether a proposal Specifying a particular site, height and power will 
serve the public interest, convenience and necessity. Thus, the demise 
of Station WTVI (TV), even assuming the Commission had not been cog- 
nizant of the fact, could not have affected the previous decision. In fact, 
however, the Commission was aware, at the time it took the action for 
which reconsideration is being requested, that WTVI (TV) had suspended 
operation and had pending a request for cancellation of its license. Con- 
sequently, the Commission concludes that no new or additional facts have 
been presented by the pleadings which were not adequately considered or 
which would warrant a modification of the previous decision. 
Accordingly, Wometco Enterprises, Inc.'s "Petition for Rehearing" 


IS DENIED. 
BY DIRECTION OF THE COMMISSION 


Adopted: May 9, 1962 Ben F. Waple 
Released: May 11, 1962 Acting Secretary 
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WOMETCO ENTERPRISES, INC., 


Appellant, 
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Of Counsel: 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The parties have previously stipulated that the following question 


is presented: 


Intervenors, licensees of two West Palm Beach, Florida, 
television stations, applied to the Federal Communications 
Commission to change transmitter locations to a point approxi- 
mately 12 miles southwest of West Palm Beach in the direction 
of Miami with additional coverage area, but no loss of present 


coverage area. The Commission rejected a petition filed by 


appellant, licensee of a Miami television station, for a hearing 
on the applications, and granted the applications without a 
hearing. 


The question presented is: 


Whether material and substantial questions of fact were 
presented to the Commission which required a hearing, pur- 
Suant to Section 309(e) of the Communications Act of 1934, as 


amended, as to the following matters: 


a. Whether the intervenors' program proposals 
were designed to and could be expected to 
serve the public interest by meeting the needs 
of the area to be served. 


Whether the proposed site moves would result 
in a fair, efficient and equitable distribution of 
television service and would otherwise be 
consistent with the public interest, convenience 
and necessity, 


(iii) 


INDEX 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES INVOLVED 

STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


| 
I. The Commission's Finding that Intervenors Had Made | 
Adequate Efforts to Ascertain the Programming Needs, 
Of the New Areas to be Served is Without Record 


The Commission Erred in Refusing to Consider 
Relevant Facts Bearing on Whether the Proposed 
Site Moves Toward Miami Would Create an 
Inequitable Distribution of Television Service 


CONCLUSION 


APPENDIX 


TABLE OF AUTHORITIES CITED 
Cases: 
* Beaumont Broadcasting Corp. v. Federal Communications 
Commission, 91 U.S. App. D.C. 111, 202 F. 2d 306, - | .12, 29, 30, 31 


Easton Publ. Co. y. Federal Communications Commission, 
85 U.S. App. D.c. 33, 175 F. 2d 344 : A 


* Hall v. Federal Communications Commission, 
99 U.S. App. D.C. 86, 237 F. 2d 626 3 5 ‘ 5 ; \. ‘ 5, 28 


* Harrell v. Federal Communications Commission, i 
105 U.S. App. D.C. 352, 267 F- AUOAE te ee ete oe ah, ey 


* Henry v. Federal Communications Commission, 
____:;U.S. App. D.c. __ 302 F.2d191_ 2 : : : 11, 16, 17 


(iv) 


Kentucky Broadcasting Corp. v. Federal Communications 
Commission, 84 U.S. App. D.C. 383, 174 F. 2d 38 


Logansport Broadcasting Corp. v. United States, 
93 U.S. App. D.C, 342. 210 F. 2d 24 s ; ; - ; ‘ 26 


Telanserphone, Inc. v. Federal Communications 
Commission, 97 US, App. D.C. 398, 231 F. 2d 732 . ; ; : 21 


Television Corp. of Michigan v. Federal Communications 
Commission, U.S. App. D.C. , 294 F.2d 730 . 12, 24, 25, 28, 31 


“ranscontinent Television Corp. v. Federal Communications 
Commission, C.A.D.C., Case No. 10450 et al., 


July 19, 1962 26, 30 


Statutes and Rules: 


Communications Act of 1934, as amended, 47 U.S.C, 151 et seq.: 
Section 1 47 U.S.C. 151 5 3 ‘ ; ‘ : 12, 24, 27, 28 
Section 307 (b) 47 U.S.C. 307 (b) 5 - 12, 22, 24, 25, 26, 27, 28, 30 
Section 309 (a) 47 U.S.C. 309 (a) é : ; : ‘ , : 28 
Section 309 (d) 47 U.S.C. 309(d) : : ; ‘ : . 14,15 
Section 309 (e) 47 U.S.C. 309 (e) : : ; ‘ ; : om W415 
Section 402 (b) 47 U.S.C. 402 (b) : : F : : : : 2 
Rules and Regulations of Federal Communications Commission 
47 C.F.R. 1.10 et seq.: 
Section 3.610 47 C.F.R. 3.610 
Section 3.614 47 C.F.R. 3.614 
Section 3.685 47 C.F.R. 3.685 


Legislative Material: 


H. Rep. No. 1800, 86th Cong., 2nd Sess. 
S. Rep. No. 690, 86th Cong., 1st Sess. 


Commission Proceedi S: 
— et roceedings: 


Albuquerque Broadcasting Co., 16 R.R. 765 
Alkima Broadcasting Co, 21 R.R. 732 


* Bakersfield Deintermixture Case, 21 R.R. 1549, aff'd 
Transcontinent Television Corporation vy. Federal 
Communications Commission, C.A.D.C., Case 
No. 16450 et al., July 19, 1962 : : 


Nick J. Chaconas, 19 R.R. 100 
Frederick County Broadcasters, 23 R.R. 582 
Don L. Huber, 22 R.R. 954 


Vilmer E. Huffman, 22 R.R. 820 
KATV-Inc., 23 R.R. 996 ’ 
Lindsay Broadcasting Co., 22 R.R. 805 


Monocacy Broadcasting Co., 19 R.R. 137, rehearing den., 
19 R.R. 165 . : : ‘ oe ; 


Herbert Muschel, 23 R.R. 1059 : ‘ ; 
* Network Programming Inquiry, Report and Statement 


of Policy, 20 R.R. 1901 ‘ 
Peace River Broadcasting Corp., 23 R.R. 1218 
* Sixth Report and Order, 1 (Part 3) R.R. 91:599 


E. Weaks McKinney Smith, 13 R.R. 477, afftg Sub. nom., 
Interstate Broadcasting Co. v. Federal Communications 
Commission, 105 U.S. App. D.c. 224, 265 F. 2d 598 


* Springfield Deinterm ixture Case, 23 R.R. 1579, 
Appeal pending, Sub nom. Sangamon Valley 
Television Corp. v. United States, Case No. 13848 , 
C.AL7 : : ; ; i ‘ 


* Suburban Broadcasters, 20 R.R. 951, aff'd. Henry v. 
Federal Communications Commission, 
—____-(U.S. App. D.c. —_» 302 F. 2d 191 


Telrad, Inc., 16 R.R. 11 


Triangle Publications, Inc., 17 R.R. 624, afftd, 
Triangle Publications, Inc. vy. Federal 
Communications Commission, 110 U.S. App. D.c. 214, 
291 F. 2d 342 ‘ ‘ ; ‘ , ‘ : : , 


WHAS-TV, 21 R.R, 929 


WJIM, Inc., 3R.R., 1692, aff'd sub. nom. Radio Cincinnati, 
Inc. v. Federal Communications Commission, 
85 U.S. App. .D.c. 292, 177 F. 2d 92 : A 


WSTE-TV, Inc., 23 R.R. 804 


30, 31, 32 
27 
18 
18 
27 
28 


Miscellaneous: 
aes taneous: 


Brief of Federal Communi 


Henry v. Federal Communications Commission 


____-U.S. App. D.c. __» 302 F. 2d 191, 
filed Nov. 30, 1961 : ‘ : F 


cations Commission in 


Friendly, The Federal Administrative Agencies: 


The Need for a Better Definition of Standards, 
75 Harv. L. Review 1055, 


= 


——$—$ 


Cases or authorities chiefly relied upon are marked by asterisks. 


FOR 


Ginited States Court of Appe 


THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,076 
ae eae a ed 


WOMETCO ENTERPRISES, INC., 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
WEAT-TV, INC., 


; Intervenor. 
| 


————____ 
No. 17,077 


ee 
WOMETCO ENTERPRISES, INC., | 


| Appellant, 
Vv. | 


FEDERAL COMMUNICATIONS COMMISSION, 


| Appellee, 
SCRIPPS-HOWARD BROADCASTING Co., 


if 
' Intervenor. 


es 


On Appeal From Opinions and Orders 
of the Federal Communications Commission 


a 


BRIEF FOR APPELLANT 


—_—_—_— 


JURISDICTIONAL STATEMENT 


The appellant, Wometco Enterprises, Inc. 
quests the Court to set aside two Orders in eac 


held before the Federal Communications Com 


| 
, in these appeals re- 
h of two proceedings 
mission. 


2 


In No. 17,076, Wometco appeals from the Commission's Memo- 
randum, Opinion and Order designated "F.C.C. 62-226" (R. 122-25), 
public notice of which was first given on February 27, 1962, which 
granted an application of WEAT- TV, Inc. for a construction permit 
authorizing a change in transmitter location and related changes and 
which denied appellant's Petition to Deny the application. Also involved 
in No. 17,076 is Wometco's appeal from the Commission's Memorandum, 
Opinion and Order designated "F.C.C. 62-515" (R. 157-58), public notice 
of which was first given on May 11, 1962, which denied appellant's Peti- 
tion For Rehearing of the previous order and reaffirmed the grant. 


No. 17,077 involves appeals from similar Orders of the Commis- 
Sion with respect to an application filed to change transmitter location 
and related operations of television Station WPTV. The Commission's 
Order granting the WPTV application without a hearing is designated 
"F.C.C. 62-193 (Corrected)" (R. 246-49), and was released to the public 
on February 27, 1962; its Order reaffirming this grant and denying 
appellant's request for a rehearing is designated "F.C.C. 62-514" 
(R. 282-83), public notice of which was first given on May 11, 1962. 


This Court has jurisdiction over these appeals from Commission 


orders granting construction permits under Section 402(b) of the Com- 
munications Act, 47 U.S.C. 402(b), 


This Court consolidated these appeals on June 29, 1962 by granting 
a joint motion of the Federal Communications Commission and Wometco 


Enterprises, Inc., requesting such consolidation. 


STATEMENT OF THE CASE 


These appeals are from the Commission's dispositions of applica- 
tions filed by the owners of the only two stations operating on television 
frequencies assigned by the Commission to West Palm Beach, Florida 
(R. 70). Both applicants filed at approximately the same time requesting 
permission to relocate their transmitters and institute related operational 


3 


changes’ having the cumulative effect of permitting both|to provide 
coverage to the major urban Miawii urea (R. 85-87), 


The first of the two applications to be filed with the Commission 
was submitted by WEAT-TV, Inc., the licensee of WEAT-TV, on Au- 
gust 25, 1961 (R. 1). About two weeks later, on September 5, 1961, 
John W. Phipps, then the licensee of Station WPTV, the other station 
operating on a West Palm Beach television frequency, filed his applica- 
tion requesting permission to move to a site close to that proposed by 
WEAT-TV (R. 168). | 


| 
Simultaneously with the filing of the application requesting approval 


of the operating modifications proposed for WPTV, Phipps filed an appli- 
cation requesting Commission approval of an assignment of his license 
for Station WPTV to intervenor Scripps-Howard Radio, Inc., for 
$2,000,000 (R. 72-73). The site move application was expressly con- 
tingent upon gy Commission approval of the license assignment and 
certain portions of the construction permit application, including the 
Station's Programming proposals, had been prepared by Scripps-Howard 
(R. 73). The Commission approved the assignment application on Decem- 
ber 13, 1961 and the assignment was consummated (R. 246), 


On October 17, 1961 Wometco Enterprises, Inc., the appellant, 
licensee of television station WTVJ, serving Miami, Florida, on channel 
4, petitioned the Commission under Section 309(d) of the Communications 
Act of 1934, as amended, 47 U.S.C. 309(d) to designate the WPTV and 
WEAT applications for hearing (R. 67-91). Oppositions to appellant's 
Petition to Deny were filed On behalf of WPTV and WEAT-TV on Novem- 
ber 3, 1961 (R. 95-101, 220-29) and on November 13, 1961, appellant 
filed a Reply to these OppoSitions (R. 106-120). On February 16, 1962, 

Such petition is denominated a "petition to deny" in Section 309 (d) (1) of the 
Act. This name may be misleading for the Commission has no power to deny 


an application for a construction permit such as the ones involved here without 
giving the applicants an opportunity for a hearing. 47 U.S.C. 309(e). 


4 


the Commission released its Memorandum Opinion and Order granting 
the WPTV application and denying Wometco's Petition to Deny (R. 242- 
45). Subsequently, on February 27, 1962 the Commission released a 
corrected Memorandum Opinion and Order with respect to the WPTV 


application in which there was no change in the result reached (R. 246- 


49), On the same date the Commission released its decision granting 
the WEAT-TV application and denying Wometco's Petition to Deny with 
respect to that application (R. 122-25), 


The Commission found that appellant was a party in interest with 
respect to both applications since more than one half of the area which 
would receive service from intervenors' stations if the construction 
permits were granted, including the Miami market, is now served by 
appellant's station, and grants would involve a loss of audience and 
revenues by the appellant (R. 122, 247), However, the Commission 
found that the Petitions to Deny did not state facts sufficient to require 
a hearing and that, on the contrary, the facts before it demonstrated 
that granting the applications would further the public interest (R. 124, 
249). The Commission granted the applications without a hearing. 


The applications and pleadings filed presented the following alle- 
gations of fact to the Commission: 


1. A pattern is discernable in the distribution of tele- 
vision facilities in southern Florida. At the southern 
extremity of this region, there are five VHF (very 
high frequency) channels allocated to Miami. To the 
northwest there are four VHF allocations to Tampa-St. 
Petersburg and two to Orlando. To the west there is 
one VHF allocation to Ft. Myers (R. 69, 85-87). In 
the approximate center of the intervening land area, 
there are two VHF allocations to West Palm Beach. 
These two VHF channels are those operated by 
WPTV and WEAT-TV. The obvious purpose of 
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these two allocations is to fill the gap between the 
VHF coverage area 01 the trequencies allocated to 


communities to the north, south and west (R. 70). 
| 


Serious inadequacy in Wil service exists in the 
region which might receive coverage from stations 
operating on the two VHF channels allocated to West 
Palm Beach. Operating as authorized prior to the 
grant of the instant applications, WPTV and WEAT- 
TV left a substantial area inadequately served to 
their north and west (R. 69, 75-76, 85-87), This 
area waS composed of two segments, One of 
these segments has never received any television 
service whatsoever under the criteria used by the 
Commission to judge the availability of service, : 
The other segment lying adjacent to, and northeast 
of this no-service segment is an additional sub- 


Stantial area which formerly received one tele- 


vision service, from UHF Station WTVI, Operating 


on Channel 19 from a studio located between Ey. 
Pierce and Vero Beach, Florida (R. 69, 83-87).° 
2 


grades of service defined in terms 
-| The contours 


| 
Because of the characteristics of its signal, a UHF station commonly enjoys 
@ service area smaller than a VHF station. Many television receivers are not 
equipped to receive UHF transmissions. 
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On February 28, 1962, following the Commission's 
original decisions denying appellant's Petitions to 
Deny, the Commission granted a request by WTVI 
to cancel its outstanding broadcast authorization. 
Thus this area, also, was left with no television 
Service (R. 157), 


In their applications to the Commission, WPTV and 
WEAT-TV requested permission to move to sites 
South and west of West Palm Beach (R. 122, 246), 
from which they can serve the urban Miami area, 
and away from the rural, inadequately served area 
to their north and west. The WPTV and WEAT- TV 
proposals are not nearly as effective as they might 
be in improving service inadequacies to the north- 


west. 


An engineering report submitted with appellant's 
Petition to Deny indicates that the proposed WEAT- 
TV Grade B service contour falls wholly within the 
Grade B service contour which would result from 
WPTV's proposed operation (R. 86). The WPTV 
proposal would provide service to 4,248 people 
living in 691 square miles of the area formerly 


receiving no television service whatsoever. Oper- 


ating from the alternate site area proposed by the 


applicant, WPTV would serve 5,658 people in 1,140 
Square miles of this segment of the inadequately 
served area. As for the area formerly receiving 

a Single television service from the UHF station, 
the WPTV proposal would serve 869 people in 195 
Square miles of this segment whereas the alternate 
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proposal would provide service to 26,818 people 
living in an area of 1 »vil Square miles (R. 89). 


Apart from being ineffective to cure existing serv- 
ice inadequacy, although the proposed antenna re- 
locations would not involve a loss of service to any 
persons or area now served by WPTV or WEAT- 
TV, they would eliminate all reasonable likelihood 


(under the existing allocation plan) of securing 


VHF service for the persons and areas, now inade- 
quately served, which could be served through use of 
the channels allocated to West Palm Beach id 76, 109). 


Certain benefits of the proposed site moves were 

cited to the Commission. As a result of the moves 
WPTV's service area would increase from 3 td 
Square miles to 7,646 square miles. A populati 
of 1,511,655 rather than 628,807 would live within 
its Grade Bcontour. As for WEAT-TV the | 
area covered by the station's Grade B contour would 


increase from 2,340 Square miles to 6,426 square 
miles and its served population would increase from 
318,617 to 1,474,823 (R. 88). 


The public benefits resulting from this extension in 
coverage are largely illusory. Both WPTV and | 
WEAT-TV are affiliated with networks which also 
have affiliates in Miami. Of the 1 ,911,655 people 
within the proposed WPTV Grade B contour, 1 ,432, 236 
already receive Grade B or better service from WCKT 
in Miami. Both stations are NBC affiliates (R. 84, 

88). WEAT-TV is now affiliated with the American 
Broadcasting Company as is Station WPST in | 
Miami. Of the 1,474,823 persons within the proposed 
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WEAT-TV contour, 1,399,066 already receive Grade 
B or better ABC service from WPST (R. 84, 88), 
The proposed WPTV operation will bring undupli- 
cated NBC network service to approximately 6,323 
more people (R. 71). The proposed WEAT-TV oper- 
ation will bring unduplicated ABC network service 
to approximately 50,000 more people (R. 71). 


Miami and the surrounding urban area, the major 


region which would receive additional service be- 


cause of the moves proposed by WEAT-TV and 
WPTV, are already served by four operating VHF 
Stations (R. 86).* In other words, intervenors pro- 


pose to expand into an area already receiving good 
television coverage, including coverage by the net- 
works with which they are affiliated, rather than 
concentrating on improving coverage in areas 
which are now inadequately served or wholly with- 


out service. 


Both the WPTV and WEAT-TV proposals involve 
large increases in their existing coverage, yet 
intervenors made no Showing of efforts to tailor 
their programming proposals to the desires and 
needs of their service areas (R. 77-78, 115, 118), 
As for WPTV, in the one instance where one of its 
program proposals appeared to be specifically 
related to its coverage area (news coverage), no 
mention of the Miami area, the most Significant 
new market to be served by the Station, was made 


—_—_—— 


? The immediate vicinity of Miami is also served by a UHF educational 
station on Channel 17 (R. 86). One of the VHF stations serving Miami is an 
educational station (R. 86). Comparative hearings are in progress for a license 
to operate on a fifth VHF — emai to Miami. 

Channe 
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(R. 115, 182-92). No local programming appears 


designed particularly tur ine Miami area (R. 115). 
And in the very Substantial area where the WPTV 
Signal will overlap the signal of the existing NBC 
affiliate in Miami, Scripps-Howard does not claim 
to have found a need for duplicated network pro- 
gramming (R. 115, 118). WEAT-TV did not even 
make a showing that it had attempted to ascertain 
the needs of its service area (R. 77-78, 108). 
Despite the drastic alteration in the character of 
its coverage area, WEAT-TV contented itself with 
relying upon programming proposed for its present 
coverage area and submitted on November 8, 1960 
in an application for renewal of its then licensed 
West Palm Beach facilities (R. 2). The present 
application contains no indication that WEAT- TV 
gave any consideration to the programming needs 


or desires of its increased audience. 


In its opinions denying Wometco's Petition to Deny, and granting 
the applications of WEAT- TV and WPTV without a hearing, the Com- 
mission found that the programming proposed by both applicants met 
the public interest Standard. With respect to WPTV, the Commission 
found as a fact that '"* * * WPTV's application shows that its program- 
ming is clearly based on its efforts to ascertain the needs of the greater 
area to be served * * *." It also stated "We believe that WPTV's pro- 
gramming proposal is fully adequate to meet the needs of the area ***, 
(R. 248) 


? 


With respect to WEAT- TV, the Commission found that "the pro- 
posed changes in transmitter location will not change the basic charac- 
teristics of the area served" and that the WEAT- TV proposed program- 
ming "is fully adequate to meet the needs of the area, and clearly 
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demonstrates that WEAT-TV has made an effort to ascertain the serv- 


ice needs of the entire area and to meet those needs" (R. 124), 


As for the appellant's contention that neither site move would 
effectively meet the needs of the white area northwest of West Palm 
Beach and that, in fact, it would tend to perpetuate the existing un- 
desirable Situation, the Commission found that these matters were not 
relevant to its consideration (R. 123-24, 248-49), 


As mentioned above, UHF station WTVI's request that the Com- 
mission terminate its broadcast operating authorization was granted by 
the Commission after its original grant of the WPTV and WEAT-TV 
applications. Although the Commission had indicated that it considered 
the white area question presented by the appellant irrelevant, it was 
not clear on the face of the Commission's original opinions that it had 
considered the elimination of WTVI in connection with the original grants, 
For this reason appellant petitioned the Commission for rehearing and 
reconsideration of its grants of both the WPTV and WEAT-TV applica- 
tions on March 6, 1962 (R. 130-37, 251-64). In its Petitions for Rehear- 
ing, appellant preserved its previously stated objections to the grant of 
the construction permits and pointed out the effects of WTVI's demise. 
On March 21, 1962, WPTV and WEAT-TV filed oppositions to the Peti- 
tions for Rehearing (R. 152-54, 274-79) and on May 11, 1962, the Com- 
mission denied appellant's Petitions for Rehearing, stating that the 
WTVI situation was irrelevant because "consideration of hypothetical 
alternative sites is not '... meaningful or appropriate,’ * * *," but that 
it was "aware" of the WTVI Situation when it originally granted the 
applications (R. 157-58, 282-83), 


STATUTES INVOLVED 


The relevant parts of Sections 1, 307(b), 309(a), 309(d) and 309(e) 
of the Communications Act of 1934, as amended, are set out in the 


Appendix, infra. 
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STATEMENT OF POINTS | 


The Commission's finding that intervenors had mace adequate 
efforts to ascertain the programming needs of the new areas 


to be served is without record support. 


The Commission erred in refusing to consider relevant facts 
bearing on whether the proposed site moves toward Miami 
would create an inequitable distribution of television service. 


SUMMARY OF ARGUMENT 
I. 


It was error to grant the WPTV and WEAT-TV site move appli- 
cations where no efforts had been made to ascertain program needs of 
the vast new audience to be Served. Suburban Broadcasters, 20 R.R. 
951, aff! aff'd. , Henry v. Federal Communications Commiss ion, U.S. 
App. D.C, , 302 F.2d 191. There was lacking "'the principal ingre- 
dient of the licensee's obligation to operate his station in the public 
interest" which is "the diligent, positive and continuing effet to dis- 
cover and fulfill the tastes, needs and desires of his community or 


service area, for broadcast Service." Network Programming Inquiry, 
Report and Statement of Polic , 20 R.R. 1901, 1915. The |Commission's 


finding that the programming proposals of intervenors could be ex- 
pected to meet the needs of the area to be served is wholly without 

Support in the record, and cannot be SuStained. Harrell v. Federal 
Communications Commission, 105 U.S. App. D.C. 352, 267 F.2d 629. 


Il. | 
The Commission erred in refusing to consider relevant and 
material facts which show that the proposed site moves of WPTV and 


WEAT-TV would greatly intensify an existing imbalance in the distri- 
bution of television services in the West Palm Beach and Miami areas 
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contrary to sections 1 and 307(b) of the Communications Act, 47 U.S.C. 
151, 307(b). The failure to consider the impact on the public interest 
of the fact that a substantial white area would continue to be deprived 


of all reasonable likelihood of receiving television service was erro- 


neous under the rule of Television Corp. of Michigan v. Federal 


Communications Commission, U.S. App. D.C. , 294 F.2d 730, 
SSecations Commissior 


and the refusal to consider the desirability of the alternative site area 
Suggested by appellant in determining the soundness and efficiency of 
intervenors' proposed utilization of the television channels involved 
was contrary to Beaumont Broadcasting Corp. v. Federal Com- 
munications Commission, 91 U.S. App. D.C. 111, 202 F.2q 306. While 
the Commission has broad discretion in passing upon competing public 
interest considerations in reaching a distribution of frequency deter- 
mination under section 307(b), the Commission may not arbitrarily 
refuse to consider material and relevant facts as it did in the instant 
case. 


ARGUMENT 
I. 


THE COMMISSION'S FINDING THAT INTERVENORS 
HAD MADE ADEQUATE EFFORTS TO ASCERTAIN THE 
PROGRAMMING NEEDS OF THE NEW AREAS TO BE 

SERVED IS WITHOUT RECORD SUPPORT. 

Intervenors, licensees of Stations WPTV and WEAT-TV, 
applied to the Commission for permission to relocate their television 
transmitters south of Palm Beach in order to reach a new coverage 
area which included some 1,500,000 viewers not previously served by 
them. The coverage proposed would include the major urban center of 
Miami. In its pleadings, appellant relied in part on the failure of the 
intervenors to show that any effort was made to ascertain the needs 
and tastes of these 1,500,000 new viewers, or that the programming 
proposals were planned so as to meet such needs and tastes. 
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Appellant pointed out that WPTV's application contained no show- 
ing whatsoever of any effort to tailor its proposed programming to any 
ascertained needs of the Miami area. In the only specific mention of 
the new coverage area by WPTV in its application, no consideration of 
Miami — the most Significant new market area to be served by the 


applicant — was indicated. 


The programming proposal of WEAT-TV was even more cursory. 
WEAT-TV was content with incorporating by reference a former pro- 
gramming proposal previously submitted in connection with a license 
renewal application filed with the Commission on November 8, 1960, 
Some nine months before the instant application. The 1960 renewal 
application was, of course, related only to the station's coverage area 
as it then existed. Appellant's pleadings made clear that WEAT-TV 's 
present application for relocation of its transmitter was silent as to 
any indication of how the programming proposals incorporated by refer- 
ence were related to the new coverage area's needs, and was silent as 
to any indication that an investigation into the new area's needs had been 
made. It was also pointed out that the proposed services would actually 
duplicate, in large part, existing services in Miami (R. 77): 

The duplication of program services which would 
result from the proposed moves of WPTV and 
WEAT-TV is enormous. Of the 1,511,655 persons 
within the proposed WPTV Grade Becontour, | 
1,432,236 would also receive the existing service 
of station WCKT in Miami. Both WPTV and WCKT 
present NBC programs. The same degree of net- 
work duplication would exist with respect to WEAT- 
TV. Out of a total population within the proposed 
WEAT-TV Grade B contour of 1,474,823 persons, 
1,399,066 persons presently receive service from 


WPST in Miami, and both WEAT-TV and WPST are 
affiliated with ABC. | 


On the basis of its allegations of fact, appellant contended that 
the applications of WPTV and WEAT-TV did not meet the basic 
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requirements with respect to programming promulgated by the Commis- 
Sion in its previously published reports and applied by it in other cases. 


Under the authority granted to it by Section 309(d)(2) of the Com- 
munications Act, 47 U.S.C. 309 (d) (2), the Commission is empowered 
to grant applications Such as those in question without a heari 
only if it finds " i ication, i iled, 
matters which it may officially notice that there are no substantial and 
material questions of fact and that a grant of the application would be 
consistent with [the public interest, convenience and necessity]." Ifa 
substantial and material question of fact is presented or if the Com- 
mission for any reason is unable to find that 2 grant of the application 
would be consistent with the public interest, convenience and necessity, 
then the application in question must be designated for hearing. Sec- 
tion 309 (e), 47 U.S.c. 309 (e). In the present case, the Commission 
denied the Petition to Deny and granted the applications without hearing 


in the face of appellant's uncontroverted> Showing. 


Section 309 (d)(2) was enacted in 1960 for the purpose of correct- 
ing "procedural abuses" 


this procedure was designed "to afford the Commission an Opportunity 
to dispose of those petitions which were of no real consequence * * *." 
Id., p. 12. The House Report on Section 309 (d) (2) made it equally clear 
that (id., p. 12): 


* * * if a substantial and material question of fact 


it absolutely clear that the 
nated for hearing before a 


—_OO 


5 Intervenors did not respond to appellant's contentions with respect to 
programming. 
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2 Substantial and material question of fact is pre- 
sented and not dispose i of, For the purposes of 
Sections 309 (d) and (e) a 'material question of 
fact’ is a question of fact which is material to 
determination of the question whether the puUlic 
interest, convenience, or necessity would be | 
Served by the granting of the application with! 
respect to which such question is raised. 


| 
The Senate Report Similarly emphasized the narrow area within 
which the Commission wasS empowered to act without holding a hearing 
(S. Rep. No. 690, 86th Cong., 1st Sess., p. 4): 
In considering a petition to deny, the Commis- 


sion should be guided by rules applicable to a 
motion for summary judgment * * *, 


It must be emphasized that this is not an appeal from considered 
decisions rendered by the Commission after a full hearing and presenta- 
tion of evidence. The question here is not whether a similar result 
might have been reached upon a full evidentiary record, but whether 
appellant presented material and substantial objections which precluded 
the Commission from Summarily making grants without a hearing on 
intervenors' applications, | 


In Suburban Broadcasters, 20 R.R. 951, the Commission denied 
an application for a construction permit for a new FM Station. Its sole 


reason for the denial was that the applicant there had failed to meet 
"the responsibility of ascertaining his community's needs and of pro- 
gramming to meet those needs." 20 R.R. at 952a. The applicant had 
failed to make any affirmative Showing of its knowledge of tastes of the 
community in the area proposed to be served. The Commission in its 
denial of the application made clear that mere duplication of program- 
ming proposals previously submitted for other locations would not 
Suffice in the absence of some indication that the new Service area's 
needs duplicated the needs of the other locations served. _ 
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This Court affirmed the Commission's action in withholding 
approval of the application. Henry v. Federal Communications Com- 
mission, U.S. App. D.C. , 302 F.2d191, * * * [T]he Commis- 
sion may require that an applicant demonstrate an earnest interest in 
serving a local community by evidencing a familiarity with its particu- 
lar needs and an effort to meet them." 302 F.2d at 194, 


This requirement that an applicant for a construction permit make 
an affirmative showing which demonstrates its attempt to familiarize itself 
with local needs and thus direct its programming to these needs was in 
accordance with a public statement of policy issued by the Commission 


in 1960. Network Programmin Inquiry, Report and Statement of Policy, 
—ekt Ee Pogramming Inquiry —S SS eererement of Policy 


20 R.R. 1901. 


The Report required that the licensee must make a "diligent, 
positive and continuing effort * * * to discover and fulfill the tastes, 
needs and desires of his service area." 20 R.R. at 1912. In furtherance 
of the requirement, the Commission Stated that licensees and applicants 
would be required, in the future, to furnish a detailed statement with 
each application for modification or renewal as to the measures taken 
and the efforts made to determine the tastes, needs and desires of the 
community or service area, and the manner in which the applicant pro- 


poses to meet those needs and desires. 20 R.R. at 1915. 


The Report also emphasized the relative importance of these pro- 
gramming proposals in the overall evaluation of an application (20 R.R. 
at 1915). "** * [T]he principal ingredient of the licensee's obligation 


to operate his station in the public interest is the diligent, positive and 


continuing effort by the licensee to discover and fulfill the tastes, needs 


and desires of his community or service area, for broadcast service." 


(Emphasis added). See Kentucky Broadcasting Corp. v. Federal Com- 


munications Commission, 84 U.S. App. D.C. 383, 385-86, 174 F.2d 38, 
eens ommission 


40-41; Easton Publ. Co. v. Federal Communications Commission, 85 
U.S. App. D.C. 33, 37-38, 175 F.2d 344, 348-349. 


17 


On the appeal of the Henry case to this Court, the Commission 
in its brief defended its denial Ol the application on the following 


grounds (Brief, p. 42): 


Suburban's failure to meet a reasonable mini- 
mum Standard for the award of a license is manifest 
from the undisputed facts in the record * * * 
[D]espite this lack of familiarity with the community 
proposed to be served, Patrick Henry, one of the 
principals of Suburban, admitted that Suburban had 
taken no steps to consult any of the civic, religious, 
or educational leaders of Elizabeth with respect to 
the programming needs of that community * * * and, 
in fact, had consulted nobody in Elizabeth on the 
question of programming * * *, 

In the present case, what familiarity did the intervenors display 
with respect to the Miami community? What steps had they taken to 
consult any of the local Civic, religious, or educational leaders with 
respect to the programming needs of Miami? What indication is there 
that intervenors gave any Consideration to the possible undesirability 
of providing extensive duplication of network programs already avail- 
able to the Miami audience? The record reveals that no answer was 
provided by intervenors to these pertinent questions. Certainly the 
programming proposals on their face — in one case incorporating with- 
out change a programming proposal previously filed for a different 
area — did not allow of any inference that investigation and compliance 
with the needs of the new service area were undertaken. Nevertheless, 
this issue was held in the present case not even to present a substantial 
and material question which, unless resolved, would preclude a grant 
without hearing. For some wholly inexplicable reason, the Commission 
failed here to recognize that intervenors had hot demonstrated "an 
earnest interest" in programming needs. (Henry case, supra, 302 F.2d 


at 194). 


The Commission's brief to this Court in the Henry case further 
stated (Brief, pp. 42-43): | 
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Suburban's program proposals for Elizabeth 
were Simply copied, statistic for statistic, from 
those previously submitted by two of Suburban's 
partners in an application for a new FM station at 
Alameda, California * * *, The schedules in sup- 
port of these program proposals were substantially 
the same as those listed for Alameda. * * * 


Suburban therefore had no way of knowing 
whether or not its program proposals would serve 
any interest or need in Elizabeth; and obviously, it 
could not make an affirmative showing that it was 
qualified to meet the basic obligation of an appli- 
cant to put into operation a station designed to 
render service to the community in question. 


In contrast, WEAT-TV's program proposals here were not only 
copied statistic for statistic from the previous West Palm Beach area ap- 
plication, they incorporated in toto the previous programming proposal. 


Yet in Suburban the application was denied after hearing, while in the 


present case the Commission granted the applications without hearing. 


There is no basis in the Commission opinions under review for 
an inference that the Commission has now abandoned its considered 
policy, articulated in detail in its 1960 Report, that an affirmative show- 
ing of an investigation of community needs and an effort to comply with 
those needs must be made. The Commission has applied this standard 
in many other cases. See, e.g., Lindsay Broadcasting Co., 22 R.R. 805. 
See also Don L. Huber, 22 R.R. 954. In Frederick County Broadcasters, 
23 R.R. 582, WSTE-TV, Inc., 23 R.R. 804, Herbert Muschel, 23 R.R. 
1059, and Peace River Broadcasting Corp., 23 R.R. 1218, decided after 
the instant case, the continued vitality of the Suburban doctrine has 
been reaffirmed.® 


delivering 
» remarked after an exten- 
"As I review the decisions, there are only two true 
elements of policy — the community should have the programs best adaptable to 
its needs, and this goal should be achieved in a manner that will avoid undue 
concentration of the media of mass communication .. ." Friendly, The Federal 
Administrative Agencies: The Need for a Better Definition of Standards, 75 
Harv. L. Rev. 1055, 1060. 
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What the Commission did in the present case was not to change 
its policy standard as set forth in the 1960 Report. Instead, it made 
findings that the applicants had met the burden of an affirmative show- 
ing on the basis of a record bare of any showing, inference or implica- 
tion that either applicant had made affirmative efforts to investigate 
the new Coverage area, Thus, appellant has no quarrel with the legal 


standard used, but onl with findings lacking in record support. The 


Commission found (R.,248): | 
WPTV's application shows that its program- 

ming is clearly based on its efforts to ascertain 

the needs of the greater area to be served * * *, 


We believe that WPTV 's programming pro- 
posal is fully adequate to meet the needs of the 
area * * *, | 


a, and 
y demonstrates that WEAT-TV has made} an 
effort to ascertain the needs of its entire service 
area, and to meet those needs. | 


[As to WEAT-TV], the Proposed change in| 
transmitter location wil] not change the basic 
Characteristics of the area served, 


The findings that WEAT-TY's new location will not dhange the 
basic characteristics of the area served and that its programming will 
meet the area's needs demand special comment. Not only, as with the 
other findings, is there no record support for this determination, but it 
reflects the type of programming judgment as to which the Commission 
recognized its own lack of competence when it formulated its report 
and statement of policy on programming in 1960. The Commission Said 
(20 R.R. at 1915-1916): | 


AS we have said above, the 


’ 


service, 
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and desires. 


Thus we do not intend to guide the licensee along the 
path of programming; on the contrary the licensee must 
find his own path with the guidance of th 
Signal is to serve, i 
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Government dictation or su 
mission to discharge its rc 


The Commission thus recognized that its duty is not to prescribe or 
regulate the programs of broadcast stations. Rather, the Commission 
has dedicated itself to insuring that applicants, before deciding on their 
programming, will make an affirmative effort to ascertain needs and 
the desires of the community. The Commission neither has, nor has it 
previously Claimed, expertise as to needs or tastes of residents of 
Palm Beach and Miami, or the Characteristics of these areas. 


From what body of knowledge or experience, it may be asked, 
could the Commission conclude that the tastes of the old and new Service 
areas of WEAT-TV were Similar? Certainly not from any data supplied 
by the intervenors, who do not appear to have made the kind of investiga- 
tion of their new service areas which the Commission considers neces- 
Sary. Nothing in the opinions of the Commission suggests answers to 


these questions. 


"It is elementary that findings of basic facts must be supported by 
Substantial evidence on the record as a whole." Harrell v, Federal 
Communications Commission, 105 U.S. App. D.C. 352, 355, 267 F.2d 
629, 632. This Court has previously admonished the Commission that 
"a bare conclusion" will not suffice, and that factual grounds for the 
conclusion must exist and be stated. Telanserphone, Inc. v. Federal 
Communications Commission, 97 U.S. App. D.C. 398, 401, 231 F.2d 732, 
735. Because of the total lack of foundation for the Commission's con- 
Clusions that the intervenors had made an adequate showing as to pro- 
gramming preparations, the orders granting intervenors' applications 
clearly must be reversed. In Point II it will be demonstrated that the 


| 
orders also were erroneous because of the refusal of the Commission 
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to consider on its merits a Substantial question raised by appellant with 
respect to the imbalance of television service resulting from the move 


of intervenors' stations toward Miami. 


II. 


THE COMMISSION ERRED IN REFUSING TO CONSIDER 

RELEVANT FACTS BEARING ON WHETHER THE PROPOSED 

SITE MOVES TOWARD MIAMI WOULD CREATE AN IN- 

EQUITABLE DISTRIBUTION OF TELEVISION SERVICE, 

ia 2 
It has been pointed out (pp. » Supra) that the Commission's 

grant without hearing of the WPTV and WEAT-TV applications neces- 
Sarily involved the conclusion that, on the facts alleged, the applications 
met the public interest, convenience and necessity criteria, It is appel- 
lant's contention that, to the contrary, the facts presented raised sub- 
stantial and material questions not only with respect to the efforts to 


ascertain programming needs of the new areas to be served (Point I, 


supra), but also with respect to equitable distribution of television 


facilities under Section 307 (b) of the Communications Act. 


In essence, the facts alleged by the appellant pertinent to the 
coverage issue demonstrated that the proposed site moves would not 
ameliorate, and in fact would aggravate, existing imbalance in television 
coverage to areas which might be and logically should be served by 
WEAT-TV and WPTV. The proposed moves would not result in an 
efficient use of the frequencies operated by the intervenors, they would 
increase the concentration of Service available to the Miami area — 
which was already abundantly served — and perpetuate the plight of an 


area which has never received adequate television service. 


The uncontroverted allegations may be briefly summarized as 
follows. Prior to the instant proceedings, WEAT-TV and WPTV did not 
Serve all of the land area lying between the service contours of the sta- 
tions to their northwest in Tampa-St. Petersburg and Orlando, to their 
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South in Miami, and to their west in Fort Myers, Lying to the north 
and west of West Palm Beach was an area receiving no television 
service of Grade B quality or better. In trade terms, such an area is 
known as a "white area", Adjoining this white area, lying to its east, 
and lying north of Palm Beach was an area receiving one television 
service only, from a UHF Station, WTVI. However, while the applica- 
tions in question were pending below, WTVI ceased operation and 
relinquished its station authorization, thereby leaving this area also 
without television coverage, | 


Operating as propoSed in their applications, WPTV and WEAT-TV 


would eliminate some of this white area. The Grade B service contour 
which would result from the WEAT-TV proposal falls wholly within the 
service contour resulting from the proposed WPTV operation, WPTV 
proposes to serve a population of 5,117 in an area of 886 square miles 
of the existing white area. However, judged in terms of what could be 
done by more desirably located West Palm Beach stations, the site 
move proposals in question fall far short of meeting the service needs 
of the white area effectively, Appellant's engineering exhibit showed 
that 27,359 additional people living in 1,265 additional squdre miles of 
the white area could be served by the intervenors froma site in an 


alternate area proposed by appellant. 


Wometco thus alleged that it would be feasible for non- served 
areas almost three times as large, with a population six times greater, 
to be afforded television service from this alternate proposal than would 
receive it under applicants' Proposals. In addition, and equally signifi- 
cant, appellant also alleged that the proposed moves seriously prejudiced 
any reasonable likelihood that the underserved area and population in 
question would ever receive adequate television service under the 


existing allocation plan. 


Confronted with these facts, the Commission nonetheless held 
that the applications in question would serve the public interest, 
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convenience and necessity and proceeded to grant them without a hear- 
ing. The Commission did not reach this result by weighing appellant's 
contentions on their merits and balancing against them the alleged 


advar.tages of the proposed site moves. The Commission's rationale 


was that the factual issues presented by appellant were legally irrele- 
vant to its consideration of the applications. It found that: 
There are no provisions, either in the Communica- 
tions Act or the Rules, which require the Commis- 
sion to find that an operation, other than the proposed 
Operation might better serve the public interest. 
(R. 124, 248): 

In holding that the important questions of service coverage pre- 
sented by the appellant were irrelevant to its consideration of whether 
grants of the applications would further the public interest, the Com- 
mission acted contrary to sections 1 and 307 (b) of the Communications 
Act, 47 U.S.C. 151, 307 (b). Section 1 of the Communications Act directs 
the Commission to make radio facilities available "so far as possible to 
all the people of the United States * * *."" Section 307 (b) of the Act 
makes it clear that this primary duty applies to the Commission's 
exercise of its licensing function: 

In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation and of power among the several States 
and communities as to provide a fair, efficient, and 


equitable distribution of radio service as to each of 
the same. 


In Television Corp. of Michigan v, Federal Communications 


Commission, U.S. App. D.c. , 294 F.2d 730, this Court reversed 
the Commission because it had granted a site move without weighing 
adequately the loss of service involved against the alleged advantages 
of the proposed move. Accepting this decision, as it must, the Com- 


mission now Seeks to narrow its scope, 
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In the present case, the Commission has refused to consider the 
loss of potential service implicit in .ntervenors' moves toward Miami 
and away from areas receiving no service or inadequate service. The 
Commission has Sought to distinguish the Michigan case on the tenuous 


ground that no existing service is lost here. 


The paradox into which the Commission's interpretation of Michi- 
gan leads is Striking. Under that interpretation the broadcaster who 
conscientiously endeavors to meet his service responsibilities to the 
public is treated less favorably than one willing to leave gaps in his 
potential service area. Had the present applicants previously provided 
service to a substantial portion of the white area in question, their 
present effort to secure Miami coverage would have involved deteriora- 
tion of their existing service to underserved areas and, for that reason, 
could not have been granted, under the Commission's interpretation of 
Michigan, Supra, without consideration in a hearing of this public interest 
factor. But merely because the intervenors have not served the white 
area in the past, the Commission did not consider the white area coverage 
restrictions flowing from the proposed moves appropriate for considera- 
tion. It evidently thought that the residents of this area need not be con- 
sidered by the Commission because they have been neglected in the past! 
We conceive the Commission to have a somewhat greater responsibility 


under the law. : 
The Commission's present emphasis on effects on existing service 
| 
as the sole criterion of judgment cannot be Squared with section 307 (b) 
of the Act, with the Commission's prior policy determinations in the 
television allocation field, with its prior decisions in specific cases, or 


even with decisions Subsequent to those at bar. 


The Commission has previously determined that it would not be in 


the public interest to consider questions concerning the distribution of 
television frequencies only in licensing proceedings, thereby leaving 
their resolution largely to the arbitrary, first-come first-served method 
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of demand. It has decided that it would be more consonant with the pub- 
lic interest to allocate television cnannels to the several States and 
communities of this country in a Single, nation-wide rule making pro- 
ceeding. Of the three basic reasons given by the Commission for so 
deciding, perhaps the two most important were that a table of assign- 
ments would permit the "most efficient technical use of the relatively 
limited number of channels available for the television service" and that 
it would protect "the interest of the public residing in smaller cities and 
rural areas more adequately than any other system for distribution of 
service ***" Sixth Report and Order, 1 (Part 3) R.R. 91:599, at 91:604. 
Thus, the allocation table was an attempt to provide a suitable framework 
within which the Commission might realistically implement its Statutory 
mandate under Section 307(b). This Court has repeatedly upheld the 
Commission's power to proceed in this fashion.’ 


In explaining the criteria which it used in establishing its table of 
assignments, the Commission set forth a set of five priorities which it 
used as basic guidelines in allocating television frequencies. These 
principles were (1 (Part 3) R.R. at 91:620): 

Priority No. 1: To provide at least one tele- 
vision service to all parts of the United States. 


Priority No. 2: To provide each community 
with at least one television broadcast station. 


Priority No. 3: To provide a choice of at least 
two television services to all parts of the United 
States. 


Priority No. 4: To provide each community 
with at least two television broadcast stations. 


Priority No. 5: Any channels which remain un- 
assigned under the foregoing priorities will be 
asSigned to the various communities depending on 
the size of the population of each community, the 


’ E.g., Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 
210 F.2d 24. Transcontinent Television Corp. v. Federal Communications Com- 
sii —SSeeetcot +clevision Corp oe munications Com: 

mission, C.A. D.C., Case No. 16,450 et al., July 19, 1962. 
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geographical location of such community, and the 
number of television services available to such 
community from television stations located in 
other communities, 

Judged by the priorities of channel allocation set forth in the Sixth 
Report, which reflect the Commission's interpretation of the Congres- 
sional mandate of sections 1 and 307(b) of the Communications Act, serv- 
ice to the white area north and west of Palm Beach was and is inade- 
quate. Priority No. 1 has never been fulfilled with respéct to that larger 
part of the region never served by any television station, Priority No. 3 
has never been met with respect to that part of the region, now unserved, 
which formerly received one service from WTVI. Furthermore, the pro- 
posed site moves and the resulting continuation of inferior service to the 
white area in question would seem contrary to one of the basic purposes 
of establishing the allocation scheme. Rather than protecting, it impairs 
"the interest of the public residing in smaller cities and rural areas" 


(see page 26, supra). 


Reliance need not be placed solely upon the priorities and purposes 
Set forth in the Sixth Report to establish that perpetuation of the white 
area to the north and west of Palm Beach is undesirable when judged in 
terms of section 1 and 307(b) of the Communications Act. | Numerous 
Commission decisions reiterate the compelling importance of providing 
Service to white areas not only in the television field,® but in proceedings 
in which the mandate of section 307(b) is applied to distribution of other 


communications media.? 


The Commission evidently considered that since the present appli- 
cations were not violative of any specific provisions in the table of 


| 

8 E.g., Springfield Deintermixture Case, 23 R.R. 1579, 1588-89, 1591-92, 
appeal pending sub nom. Sangamon Valley Television Corp. v. United States, 
Case No. 13848, C.A. 7; WHAS-TV, 21 RR. 929. 

* E.g., Wilmer E. Huffman, 22 R.R. 820; Alkima Broadcasting Co., 21 R.R. 
732; Nick J. Chaconas, 19 R.R, 100; Monocacy Broadcasting Co., 19 R.R. 137, re- 
hearing den., 19 R.R. 165; Albuquerque Broadcastin Co., 16 R.R. 765, 868; 
WJIM, Inc., 3 R.R. 1692, aff'd. sub nom. Radio Cincinnati, Inc. v; Federal Com- 


munications Commission, 85 U.S. App. D.C. 292, 177 F.2d 92. | 
—aeettions Lommission 
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accizninonts and rules implementing it, the section 307 (b) criteria must 
be assumed to be satisfied. 


It is true that in television the Commission's principal effort to 
further the policy of sections 1 and 307 (b) of the Communications Act is 


reflected in its table of assignments and the rules Supplementing ‘cee 


While these rules reflect a partial determination of equitable distribution 
of frequencies and provide a convenient regulatory framework, the rules 
do not purport to be dispositive of all section 307 (b) issues which the 
Commission must consider. Repeated decisions of this Court and of the 
Commission itself have recognized that these rules leave major ques- 
tions concerning the fair and equitable distribution of television service 
for adjudication on a case by case basis. Such questions have arisen 
particularly in connection with determinations as to antenna locations 
which are regulated only generally by the broad limits established under 


the rules. ut 


In refusing to acknowledge the relevance of the inadequate service 
and white area questions raised in the instant cases, the Commission 
argued that under section 309 (a) of the Act, 47 U.S.C. 309 (a), it is 
“directed” to grant an application if it finds the public interest, con- 
venience and necessity will be served thereby and that there is no explicit 
provision in the Act compelling the Commission to consider an operation 
other than the one applied for in formulating its public interest judgment. 
The Commission cited Telrad, Inc., 16 R.R. 11, to support this position. 


= Such rules concern maximum and minimum power and antenna heights (47 
C.F.R. 3.614), minimum station separations (47 C.F.R. 3.610), and limitations 
upon antenna location (47 C.F.R. 3.685). 


ot E.g., Television Corp. of Michi an 


U.S. App. D.C, 


casting Co. v. Federal Communicatio 
265 F.2d 598. 
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The fact that the Communications Act does not explicitly direct 
the Commission to consider alternate and more desirable forms of oper- 
ation can hardly justify a refusal to consider such alternatives when 
relevant to an ultimate public interest deter mination. If Telrad, Inc. 
stands for sucha Proposition, it is contrary to this Court's decision in 
Beaumont Broadcasting Corp. v. Federal Communications Commission, 
91 U.S. App. D.C. 111, 202 F.24 306. | 


In Beaumont, this Court reversed the Commission's grant of an 
application to move an antenna site involving interference to an existing 
Station where the Commission had refused to receive evidence of the 
feasibility of a directional antenna system designed to eliminate this 
interference. The Commission had ruled that it would be inappropriate 
to consider the proposed alternative method of operation which had not 
been presented in an application which it might approve or disapprove, 
but had simply been Suggested by an opponent of a pending application. 

In answer to this contention, the Court held (91 U.S. App. D.C. at 116-17): 


While the Act empowers the Commission to 'conduct 
its proceedings in such manner as will best conduc€ to the 
proper dispatch of business and to the ends of justice’, 
there is no doubt that the Commission's overriding duty is 
to protect the public convenience, interest and necessity. 
And although hearing officers have '[a] large amount of 
discretion’ in determining the permissible scope of 'cross- 
examination, under the facts of this case, we think there 
was an abuse of that discretion. 


* * * The issue tendered by this proffer, was not whether 
Beaumont's rather than Ozarks' antenna proposal should 
have been adopted. It was whether the public interest 
would be served by a grant to Ozarks with attendant inter- 
ference when such interference might be eliminated by an 
antenna design not advanced by Ozarks. [footnotes omitted] 


Beaumont makes it clear that the public interest need not be sacri- 


ficed simply because an issue intimately affecting it necessitates a 
factual comparison of the operation proposed with an alternative which 


Services but also desirable methods 
sound development of possible services, 


In determining how television fr 
the manner which is 
and effective use * * of television 
13 Ae oes 
the Commission 


tion 307 (b) on the basis of 
Possibilities for Service such as the one it refused to 
Consider in the decisions which are the Subject of this appeal. 


"hypothetical" 


sible alternative 


13 Springfield Deintermixture Case, supra, n. 
supplied). 
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Commission, C.A. D.C., Case No. 16,450 et al., July 19, 1962, the Com- 
mission pointed out that the primary objective of the proceedings was to 
determine what changes, if any, Should be made with respect to the dis- 
tribution of television service in Fresno and Bakersfield, California "to 
provide a more realistic Opportunity for the public to have as many effec- 
tive television outlets and services as possible" (emphasis supplied). 
Similarly, in the Springfield Deintermixture Case, 23 RR. 1579, appeal 
pending sub nom. Sangamon Valley Television Corp. v. United States, 
Case No. 13848 C.A. 7, decided by the Commission after it had disposed 
of the present cases, the Commission emphasized its concern with 
possibilities for the development of television service as an operative 
decisional factor (23 R.R. at 1588): 
Since Channel 2 has never been activated at 

Springfield, its use elsewhere would not deprive 

anyone of an existing service. We are, therefore, 

concerned here with the question of whether any 

areas or populations would be deprived entirely of 


‘potential’ television Service if Channel 2 is not! 
used in Springfield. 


And in Stating its ultimate decision in the same case to delete Channel 2 
from Springfield, Substituting UHF channels therefore, the Commission 
observed that (23 R.R. at 1595): 
Our decision is based on a judgment that this 
course of action affords opportunities for a greater 
number of stations in the areas involved to survive 
and prosper and provide effective competitive tele- 
vision service to the public. 
| 
It is abundantly clear in light of the foregoing that the Commission 
here, as in the Michigan and Beaumont cases, Supra, has fashioned for 
itself administrative blinders which have been used to limit artificially 
the scope of the Commission's consideration of vital public interest 


factors, artificial limitations which the Commission itself wisely ignored 
in Springfield and Bakersfield, supra. | 


In Michigan, the Commission inadequately analysed the impact on 
the public interest of a move creating a white area. In Beaumont, the 
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Commission refused to consider whether the existence of an alternate 
method of obtaining increased COvVer.ze without accompanying adverse 
effects demonstrated the undesirability of the actual Proposal before the 
Commission. The Commission has failed to profit from the teaching of 
either case here. It has refused to give weight to an alternate site area 
proposal which would demonstrate that intervenors' proposals involve 


an inefficient utilization of presious television frequencies in sucha 


manner as to perpetuate rather than solve a serious imbalance in tele- 
vision service, and to perpetuate a white area. The Commission has 
refused to consider relevant facts as to the potential for future sound 
television development which it rightly deemed critical to determination 
of the public interest in Springfield and Bakersfield, Supra. The decisions 
below are contrary to law and cannot stand. 


CONCLUSION 


For the foregoing reasons, the Commission's Orders granting the 
Site move applications of WPTV and WEAT-TV without a hearing should 
be set aside and the Commission should be directed to hold an evidentiary 
hearing on intervenors' applications in which all relevant issues will be 


fully explored. 
Respectfully submitted, 
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APPENDIX 


Communications Act of 1934, as amended: 
Se ene 


Section 1, 48 Stat. 1064 (1934), as amended, 47 U.S.C. 151: 


Sec. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as possible, to all the people 
of the United States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the! purpose 
of the national defense, for the purpose of promoting safety 
of life and property through the use of wire and radio com- 
munication, and for the purpose of securing a more effec- 
tive execution of this policy by centralizing authority here- 
tofore granted by law to several agencies and by granting 
additional authority with respect to interstate and \foreign 
Commerce in wire and radio communication, there is 
hereby created a commission to be known as the "Federal 
Communications Commission," which Shall be constituted 
as hereinafter provided, and which shall execute and en- 
force the provisions of this Act. 


* * * * 


Section 307 (b), 48 Stat. 1084 (1934), as amended, 47 U.S.C. 307 (b): 
Sec. 307. | 


* * * * * 


(b) In Considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission Shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities as 
to provide a fair, efficient, and equitable distribution of 
radio service to each of the same. 


* * * * * 


Section 309, 48 Stat. 1085 (1934), as amended, 47 U.S.C. 309: 


Sec. 309. (a) Subject to the provisions of this Section, 
the Commission shall determine, in the case of each appli- 
Cation filed with it to which section 308 applies, whether 
the public interest, convenience, and necessity will be 
Served by the granting of such application, and, if the 
Commission, upon examination of such application and upon 
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consideration of such othe: n 
may officially notice, shal 
venience, and necessity w 
thereof, it shall grant suc 
cd * * 


may file with the Com- 
lication (whether as 
to which subsection (b) of 
prior to the day of Com- 


rsons with personal knowl- 
Shall be given the Opportunity 
ations of fact or denials 


be consistent with subs 
deny the petition, and i 
reasons for denying th 
dispose of all substant 
If a substantial and m 
or if the Commission 
grant of the applicatio 
tion (a), it shall proce 


d the grounds and 
ing with particularity the matters 
t including issues or require- 
ments phrased generally * * *, 
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COUNTERSTATEMENT OF THE CASE 
ee OF THE CASE 


These are consolidated appeals filed under Beck cin 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402¢b). Appellant, 
| 
Wometco Enterprises, Inc. (Wometco), licensee of television Station 
WIV.s, Miami, Florida, appeals from Commission decision and orders 
authorizing intervenors, licensees of television stations in West Paim 


Beach, Florida, to move their ‘transmitter sites to Points 12 miles 


| 
Southwest of West Palm Beach in the direction of Miami, 


25.2 

In Case No. 17,076, Wometco appeals from a Memorandum 
Opinion and Order of the Commission, released February 27, 
1962 (R. 122-125), granting the application of intervenor 
WEAT-TV, Inc. (WEAT-TV) for a Construction permit to change 
transmitter site, increase antenna height and power, and to 
make other incidental changes, and denying Wometco's Petition 
to Deny the application; and from the Commission's Memorandum 
Opinion and Order, released May 11, 1962, which denied Wometco's 
Petition for Rehearing (R. 157-158), 

Similarly, in Case No. 17,077, appellant appeals from a 
Memorandum Opinion and Order of the Commission, released 
February 27, 1962 (R, 246-249; 22 Pike & Fischer, R.R. 1054- 
1058a), granting the application of intervenor Scripps-Howard 
Broadcasting Company for a construction permit to change its 
transmitter site, increase antenna height, and to make other 
incidental changes, and denying appellant's Petition to Deny; 
and from a Commission Memorandum Opinion and Order, released 
May 11, 1962, which denied appellant's Petition for Rehearing 
(R. 282-283; 22 Pike & Fischer, R. R. ‘okecanc The per- 
tinent facts are as follows: 

WEAT-TV is the licensee of television station WEAT-TV, 


on Channel 12, West Palm Beach, Florida. It has operated 


1/ Since all of the Commission decisions here in 1ssue will 
be included in the Joint Appendix, we will refer to such docu- 
ments by record references only hereafter in this brief, 


Sgr 


from a site approximately one mile southwest of West Palm 
Beach (R, 122 ). On August 25, 1961, it filed an appli- 
Cation for a Construction permit authorizing it! to con- 
| 

tinue serving West Palm Beach on Channel r2 5 but from a new 
site approximately 12 miles southwest of West Palm Beach, It 
also requested an increase in antenna height and Power and 
permission to make Other related changes (R, 1-46), 

Scripps-Howard (hereafter called wPTy) is the licensee 
of television Station WPTV on Channel 5 in West) Palm Beach, 
Florida, Station wPTy has operated from a site bpproximately 


two miles north of West Palm Beach, 3, 


to increase antenna 
2/ 
height, and to make other changes (R, 169-208), WPTV 


Stated in its application that it desired to relocate the 


transmitter site because it had "made a study of the poten- 


tiality of the Palm Beach areas and other areas contiguous 


thereto" and had concluded on the basis of the study 
| 


2/ The WPTV application was filed Originally 
Phipps, then licensee of Station WPTV, 
filing of the application for modificati 
application for assignment of ]i 
Howard was als 
Pared much! of the con- 
Part IV with reference to 
the licensee in Opposing 
These facts were Specifically} drawn to 
tion (R, 177-178), 
equested assignment, Scripps- 
application ihere jn issue 
iof WPTV will 
in this brief, 


the coverage of WPTV were improved and expanded, 
the station could make a substantially greater con- 
tribution to the development of community interest" 
(Re TTT. 


WPTV*s application further Stated (R, 178): 


Investigations have been made of potential sites 
in the Palm Beach area and the one specified in this 
application was finally selected because, 
from this new site with the 
Proposed herein, 
present coverage, improve 
its signal to Boca Deerfield Beach, Pompano 

s which do not now receive 
ing their particular needs, 
n of Scripps-Howard Radio 
Public service responsi- 
tion, 


On October 17, 1961, Wometco, which Operates tele- 
Vision station WTVJ On Channel 4 in Miami, Florida, timely 


filed a Petition to Deny the applications of WPTYV and WEAT- 


TV, pursuant to Section 309(d) (1), of the Communications Act, 


47 U.S.C. 309(d) (1), wrying that the applications be designated 
for hearing on certain specified issues relating to the need 
for the applicants? Proposed service in the area to be served 
and the need for television service in areas which could be 
served if they were to operate from another site (R, 67-91), 
Wometco claimed Standing as a Competitor, alleging that it 
Provided a Grade B or better service to more than half the 
area proposed to be served by the intervenors, and that 
intervenors* Proposed operations would, for the first time, 
place a Grade B Signal over the entire city of Miami, the 


principal community to which appellant was assigned (R, 73-74), 


we 35 | 
Oppositions to the Petition to deny mene filed by 

WEAT-TV (R, 95-101) and WPTV (R, 220-229), to which appellant, 
in turn, responded (R, 105-120), Upon consideration of the 
above Pleadings, as wel] as a Statement in Suppbrt of Peti- 
tion to Deny filed by Biscayne Television Corpotation, 
permittee of television Station WCKT, Channel 7 in Miami 
(R. 102-104), Opposed by intervenors (R. 230-233, 233-235), 


the Commission, by separate Memorandum Opinion and Orders 


released on February 27, 1962 (Re 122-125, 246-249), issued 
3/ | 


its decisions in the cases, It found that Wometco had 
Standing as a competitor to contest the applications, but 
that Biscayne’s Statement constituted a belated attempt to 
file a petition to deny and as such was not timely and should 
be dismissed, In addition, the Biscayne Statement was found 
to add nothing new to the Petition to Deny. (R, 122, 247.) 

On the merits, the Commission concluded that no sub- 
Stantial or materia] issues of fact had been presented by the 
Pleadings, and that @ grant of the WPTV and WEAT applications 


| : 
would serve the Public interest, convenience and necessity as 


required by Section 309(a) of the Act CRs 124,249), The 


3/ The Commission Originally released its opinion denying 
appellant's Petition to Deny WPTV's application on February 16, 
1962, but subsequently corrected its decision by the Memoran- 
dum Opinion and Order in issue here, 

The Commission considered the two applications separately 
Since Processing of the WEAT-TY application had not been com- 


Pleted when the weTy decision first was issued (R.} 246), 


Sg. 


Commission found that both stations would provide service to 

a substantial number of persons whom they had not previously 
served, with no loss or degradation of service in any portion 
of their former service areas (R. 123-124, 247, 249), WPTV, 

an NBC affiliate, would serve approximately 800,000 additional 
persons (6,000 of whom did not receive NBC network service) 

and WEAT, an ABC affiliate, would serve approximately 1,150,000 
additional persons (50,000 of whom did not receive ABC network 
service). (R. 71, 88, 123, 247.) Some of the additional persons 
to be served previously had no television service or only one 
television service, An engineering statement supplied by 
Wometco, which intervenors did not dispute (R. 96, 220, 107), 
and which the Commission accepted (R. 123, 247), showed that 
WPTV would serve 4,248 persons lacking any television service 


and that WEAT (whose Proposed service area lay wholly within 


4/ 
that of WPTV) would also serve 2,423 of such persons (R, 89). 


Wometco"*s engineering statement also showed that 39,203 persons 
having only one VHF service would receive a second or third VHF 


service from the proposed operations of WEAT and WPTV (R, 89). 


4/ Counting 869 persons who had received service from a UHF 
Station (WTVI) which Proposed to cease operations, Wometco's 
engineering figures showed that WPTV would serve 5,117 persons 
otherwise lacking any service, and WEAT would serve 2,697 of 

such persons (R, 89), Although the Commission accepted Wometco's 
uncontroverted engineering figures, it erroneously stated in its 
decisions that these figures showed that WPTV and WEAT would each 
Provide a first service to approximately 2,400 persons (R. 123- 
247). Wometco uses the correct figures in its brief (pp. 6, 23), 
but does not claim that the Commission's understatement was pre- 
judicial error..4ccordingly, we will hereafter use Wometco's 
figuresin this brief. 


7 


The Commission concluded that the Proposed operations 
3/ 
of WPTV and WEAT were consistent with its Rules | and with 
t { 


Section 307(b) of the Communications Act, 47 U.Sie. 307(b), 

and would serve the Public interest (R, 124, 249), It rejected 
Wometco's contention that the WPTYV and WEAT applications hould 
be denied because they could serve 5,658 persons lacking any 
service and 39,330 persons having only one sé¥uide if they were 


| 
to operate from an alternate site north of Palim Beach suggested 


6/ 
by Wometco (R, 89, 123, 247-248) > The Commission found that 


intervenors would each serve a Substantially smalier total 

number of persons from the hypothetical site, but] noted Wometco's 
| 

Contention that duplication by intervenors of network service 


Provided by Miami Stations reduced the significance of the 


3/ The WPTV application deviated from the Commission's Rules 
in one minor respect. Under Section 3.610 of the Commission's 
Rules, 47 CFR 3.610, stations on adjacent VHF Channels are re- 
quired to be sixty miles apart, (Adjacent 

which are contiguous to each other 

for example, Channels 5 and 6,) 

Rules, 47 CFR 3.611(b) (3), 

reference i 

meets the 

Channel 6 


parative hearing for Cc 7 in Miami 
were all at least 30 miles south of Miami, the Commission de- 
termined that a waiver 247, 249), 
6/ WPTV 


station WTVI are in 


ae ee 


7 
difference in total service areas (R. 123, 248).” The Commis- 


Sion concluded that Consideration of the hypothetical alternate 
site. Widen intervenors did not propose, was not meaningful or 
appropriate to its decision and that there was no need for it 
to determine whether the hypothetical operations would better 
serve the public interest (R. 124, 249). 


The Commission also Stated that Beaumont Broadcasting 


Corp. v. Federal Communications Commission, 91 U.S. App. D.C. 
111, 202 F. 2d 306, and Television Corp. of Michigan v. Federal 
Communications Commission, 111 U.S. App. D.C. 101, 294 F, 24 
730, upon which Wometco relied, were inapposite in the context 
of this case (R. 124, 249). Intervenors’ proposals, the Com- 
mission pointed out, involved no loss or degradation of service 
to anyone and therefore presented no question of weighing gains 
against losses. 

The Commission rejected Wometco's contention that the 
Programming proposals of the applicants were inadequate to meet 


77 Wometco's figures on comparative total number of persons 


served and the amount of duplicated and unduplicated network 
service at the present, Proposed, and hypothetical sites, are 
as follows (R. 88): 


Site Population served Duplicated Unduplicated 


WPTV 
Present 628,807 555,711 73,096 
Proposed 1,511,655 1,436, 236 79,419 
Hypothetical 676,892 970,711 106,181 


Present 318,617 293,126 25,491 
Proposed . 474, 823 1,399, 066 75,757 
Hypothetical 592,548 487, 935 104,613 


Bee : 

the needs of the greater area to be served, WEAT had incor- 
Porated by reference the Programming information filed in 
Connection with a renewal of license application granted in 
January 1961 (R, 124). The Commission found that WEAT's 
“present Programming, as set forth in its renewal application, 
is fully adequate to meet the needs of the trea, and clearly 
demonstrates that WEAT-— TV has made an effort to ascertain the 
needs of its entire service area, and to meet thoxe needs" 
(R. 124), It further concluded that the proposed change in 
transmitter site would not change the basic characteristics of 
the area to be served, and that WEAT’s Programming accordingly 
met its responsibilities to the greater area to be served 

In the case of WPTV, whose application contained 
detailed Programming proposals based on its study of the needs 
of the entire service area (R. 182-190), the Commission con- 
cluded that the Proposed Programming was fully adequate to 
meet the needs and demonstrated that WPTV had made an effort 
to ascertain and meet the needs of the entire service area 
(R. 248, fn. 2), 

Following the release of the Commission's decisions 

granting the WPTV and WEAT applications and denying the petition 
to deny, Wometco filed Separate petitions for rehearing (R. 129- 


143, 250-264). In each, Wometco asserted that the) Commission had 


failed to take account of the fact that UHF television Station 


WIVI in Fort Pierce, Florida, had ceased operations, and the 
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effect of its demise on the differences between the proposed 
and hypothetical operations, Wometco'’s engineering figures 
showed that, as a consequence of WIVI's cessation of operations, 
WEAT and/or WPTV, operating from their proposed sites, would 
serve 5,117 persons lacking any television service, and 
32,476 such persons if they were to operate from the hypo- 
thetical site (R. 89, 142, 263), 

By two Memorandum Opinions and Orders released on May ll, 
1962, the Commission denied rehearing (R. 157-158, 282-283), 
Noting that it had Previously concluded that consideration of 
hypothetical alternative sites was not appropriate or meaning- 
ful in determining whether the Proposed operations would serve 
the public interest, the Commission Stated (R. 158, 283): 
Thus, the demise of Station WIVI(TV), even assuming 
the Commission had not been cognizant of the fact, could 
not have affected the Previous decision, In fact, how- 
ever, the Commission was aware, at the time it took the 
action for which reconsideration is being requested, that 
WIVI (TV) had suspended operation and had pending a 
request for cancellation of its license, Consequently, 
the Commission concludes that no new or additional facts 
have been presented by the pleadings which were not 


adequately considered or which would warrant a modifi- 
cation of the previous decision.8/ 


8/ The Commission had Previously noted its awareness of the demise 
of WIVI when it denied Petitions to Stay filed by appellant, It 
noted at that time that "under the circumstances this fact is not 
found to have decisional Significance” (R, 156, 281), 
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SUMMARY OF ARGUMENT 
Te | 
: 

I, 


The Commission reasonably concluded that! intervenors' 


Program proposals were designed to and could be! expected to 


| 
meet the needs of the area to be served, Neither Suburban 
re pudurbdan 


Broadcasters Inc., 30 E66, 1021, 20 Pike & Fischer, R.R. 


951, aff'd Sub. nom, Henry v, Federal Communications Commission, 


— U.S. App. D.C. __, 302 F. 24 191, i a A nae 


cert. : 


the Commission's 


The Commission Correctly concluded that intervenors' 


pro- 


Posed site moves Would result j j efficient, and equitable 
| 


distribution of Service within the meaning of Sections 1 and 
a- 


307(b) of the Communications Act. In reaching this determin 


tion the Commission Properly rejected appellant's \demand for 
a comparison of intervenors' 


and not Whether| some other 


PoSSible application would be superior, Since the proposed 


- 10B - 


moves involved a gain in service with no attendant losses, 


neither Beaumont Broadcastin Corp. v. Federal Communications 
—— eraecasting Corp i Ommunications 


Commission, 9] U.S. App. D.C. 111, 202 F, 2g 306, nor Tele-~ 


vision Corp. of Michigan y,. Federal Communications Commission, 


111 U. S. App. D.c. 101, 294 F, 2q 730, is applicable to this 


case, 


oe be 
ARGUMENT 
The Commission's determination that the public interest 
would be served by granting the WEAT and WPTV applications was 
Properly made in accordance with the new procedure prescribed 


in Section 309(d)(2) of the Communications Act. | Section 309 


(d)(2) provides (47 U.S.C. 309(d)(2)): 


If the Commission finds on the basis of the 
application, the Pleadings filed, or other matters 
which it may officially notice that there! are no 
Substantial and material questions of fact and that 
a grant of the application would be consistent with 
Subsection (a), it shall make the grant, deny the 
petition, and issue a concise statement of the 
reasons for denying the petition, which statement 
Shall dispose of all substantial issues raised by the 
petition, If a substantial and material question 
of fact is presented or if the Commission ifor any 
reason is unable to find that grant of thé applica- 
tion would be consistent with subsection (a), it 
shall proceed as provided in Subsection (@) [ pre- 
Scribing hearing procedures], 
| 

The Commission found, on the basis of undisputed facts, 
that the proposed Operations of WEAT and WPTY would provide a 
first, second, or third television service to a substantial 


number of persons, would Substantially increase the stations’ 


| 
Coverage, and would not cause a loss or diminution: of service to 


| 
anyone. It further concluded that the petition to) 


by appellant did not present any substantial or material issue 


of fact Warranting evidentiary hearing, Since it rejected appel- 


deny filed 


lant's arguments with respect to Proposed programming and the 
g p Pp p ing 


necessity of considering hypothetical sites. Appellant has not 


Shown that these conclusions are beyond the permissible bounds 


| 
of the Commission's discretion. 

| 
o/c... TN . . a 
9/ Section 309(d)(2) was enacted in the Communicatiions Act Amend- 
ments, 1960, 74 Stat. 889. It is a substitute for ithe post-grant 
protest procedure of the former Section 309(c), 47 U.S.C. 309(c) 
(1958 ed.), 


THE COMMISSION REASONABLY CONCLUDED THAT INTERVENORS®* PROGRAM 
PROPOSALS WERE DESIGNED TO AND COULD BE EXPECTED TO NEET tre” 
"NEEDS OF THE AREA TO BE SERVED OO 

Appellant contends in Point I of its brief (pp. 12-22) 
that the Commission erroneously concluded that intervenors' 
Programming proposals met their responsibilities to the entire 
area to be served, It states that WEAT's programming was not 
specifically designed to meet the needs of the new area, 
Particularly the city of Miami, since it only incorporated by 
reference Programming proposals approved by the Commission in 
renewing WEAT's license in January ,1961 (Br. 13, 17). And, 
while not challenging the fact that WPTV investigated the needs 
of the new area it would serve, appellant alleges that WPTV's 
application “contained no showing whatsoever of any effort to 
tailor its proposed Programming to any ascertained needs of 
the Miami area" (Br. 13), It also asserts that the Proposals 
of both applicants would fail to meet the needs of Miami be- 
cause of the duplication of network services provided by Miami 
Stations (Br, 13), Appellant concludes that the Commission 
could not properly find that the applicants had met the 


Programming responsibilities set forth by the Commission 


in its Report and Statement of Policy Re: Commission En Banc 
Programming Inquiry, 20 Pike & Fischer, R. R. 1901 (hereafter 


referred to as the "Programming Policy Statement") and in 


Suburban Broadcasters Inc., 30 F.C.C. 1021, 20 Pike & Fischer, 
a 


a ie oe 


R. R. 951, afftd sub nom, Henry v. Federal Communiications 
Commission, U.S. App. D.C, . 302 F.2d 191, cert. den, 
—eemission = pees Cert. den, 


+ (October 8, 1962). 


Appellant's argument, however, rests pe a te failure 
to recognize that intervenors' obligations to the city of Miami 
are not the same as to West Palm Beach, the principal community 
to be served by WEAT and WPTV, WPTV and WEAT had | a Clear duty 
to ascertain and meet the local needs of the principal com- 
munity to be served, West Palm Beach. The city of Miami is 
not the city to which they are assigned and, sted Tel Fe lies 
within their Proposed service area, it has four television 
Stations assigned to 1 These stations have the Primary 
responsibility to meet the local needs of Miami, Neither 
the Suburban case nor the Commission's Programming | Pettey 
Statement Stands for appellant's position that a licensee’ s 
duty to ascertain and meet the local needs of the Principal 
Community to be served is to be extended in like degree to 


another community within its service area, which has multiple 


local facilities of its own, | 
The Suburban case involved only the aru of an 
applicant's duty to the Principal community to be served, The 


Commission denied an application for a station to be located in 


Elizabeth, New Jersey, where the applicant was a stranger to the 


city of Elizabeth and had made no inquiry into the chanactertsiies 


! 
of Elizabeth or its particular needs or interests, puburhais s 
| 
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Program proposals were identical to those it had submitted in 
other applications for facilities in Berwyn, Illinois, and 
Alameda, California (30 F.C.C. at 1023, 20 Pike & Fischer, R.R. 
at 952b). Stating that it is "not sufficient that an applicant 
will bring a first transmission service to the community -- it 
must in fact provide a first local outlet for community self- 


w 


expression," the Commission denied the application solely be- 
cause of Suburban's failure to ascertain the needs of Elizabeth 
(30 F.C.C. at 1022, 20 Pike & Fischer, R.R. at 952a). It did 

not rely on any failure to ascertain local needs elsewhere in 

the service area, although the vast majority of the persons to 

be served by Suburban lived outside the city of Ser eT ae 

In affirming the Commission, this Court Similarly viewed the 
issue as “simply whether the Commission may require that an appli- 
Cant demonstrate an earnest interest in serving a local community 
by evidencing a familiarity with its particular needs and an 
effort to meet them." Henry v. Federal Communications Commission, 
—U.S. App. D.C.__, 302 F. 2d at 194, aa 


While the Commission in its Programming Policy Statement 


described the licensee's obligation in terms of a duty to determine 


10/ The Commission found that of the total 1,420,000 persons in 
Suburban's interference-free service area, only 112,817 lived in 
the city of Elizabeth (30 F. C.C. at 1021, 1027, 1033; 20 Pike 6 
Fischer, R.R. at 952, 954), 


il/ Appellant correctly asserts (Br. 18) that the Commission has 
not abandoned the Suburban principle. But none of the cases it 
cites indicate an extension of Suburban to require a Study of all 
communities in a station's service area. 
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"the tastes, needs and desires of his community or service 
area" (20 Pike & Fischer, R, Re at1915), it ig apparent that 


the obligation to consult with local community leaders refers 


to those in the Principal community to be served., The Commis- 


| 
! 
Sion stated (20 Pike € Fischer, R. R, at 1915): | 
What we propose is documented Program submissions 
Prepared as the result of assiduous Planning and con- 
Sultation covering two main areas; first, a canvass 
of the listening public who will receive the'! ‘Signal 
and who constitute a definite public interest figure; 
second, consultation with leaders in community life-- 
Public officials, educators, religious, the entertain- 
ment media, agriculture, business, labor-- professional 
and eleemosynary organizations, and others who bespeak 
the interests which make up the community, 
The Commission obviously did not mean that an applicant 
is required to consult with the leaders of all other communities 
lying within the service area, Such a requirement would place 


an impossible burden on an applicant for a clear channel broad- 


cast station, whose service area at night would cover a substan- 


tial portion of the United States, The requirement of familiarity 
with the local needs and interests of the principal community to 
be served is largely based, as the Commission stated in Suburban, 
on the principle that the applicant "must in fact provide a, 

local outlet for community self-expression." But a licensee! s 
duty to serve as an outlet for local self- “expression cannot be 

the same in other communities lying within its service area, 
Section 3.613 (a) of the Commission's Rules requires that the 


"main studio of a television broadcast Station shall | be located 


in the principal community to be served", 47 CFR ee (a), and 


an ee 
no other studio requirements are imposed relating to other 
Communities, although a licensee may maintain studios in more 
than one community, i 
We do not mean to Suggest that an.applicant has no 


Programming responsibilities to the rest of its service area, 


There is, of course, a duty to provide well-balanced program- 


ming which will accommodate the varied interests of the entire 
service area, A licensee may also have some special obligation 
toward the local interests of communities lying within its 
service area which have no local outlets, But licensees have 
never been held responsible for ascertaining and meeting the 
local needs of other communities which have multiple local 
facilities of their Own. 

The Commission’s conclusion that the Programming 
Proposals of WEAT and WPTV were adequate, accords with the 
foregoing Principles. Unlike the Suburban applicant, WEAT 
and WPTV were not strangers to the principal community to 
be served. No contention is made that they were not 
thoroughly familiar with West Palm Beach, and properly 
endeavoring to meet its local needs, or that their pro- 
gramming did not accommodate the interests of their Original 
service areas. The Commission concluded that the proposed 
change in transmitter location would not change the basic 
characteristics of the area to be served (R. 124). On that 
basis, it further found that the Program proposals set forth 


in WEAT'’s renewal application were fully adequate to meet the 
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needs of its service area and that these Proposals demon- 
strated an effort by WEAT to ascertain and meet those needs 


(R. 124). The Commission accordingly concluded) that WEAT had 


sufficiently discharged its duty to the Proposed service 


area (R. 124), 
Appellant challenges (Br, 19) as Packing! eeeuve 
Support the Commission's conclusion that the babic character- 
istics of the area to be served had not changed, It asserts 

(Br. 21) that the Commission had no basis for atsumiag that 
the cities of Miami and West Palm Beach have the same local 
needs and tastes, We do not believe that the finding as to 
unchanged area characteristics was intended to be read as a 

finding that the city of Miami does not have independent 
local needs, However, since Miami has four television 
Stations whose responsibility it is to serve such local 

| 

needs, WEAT and WPTV had no duty to Miami in this respect, 
and the Commission could properly exclude Miami tron its 
Consideration of whether WEAT nould continue to serve an 
area essentially the same as the one it had been serving, 

In cases where a new area is contiguous to the area 
Previously served, the Commission assumes that the interests 
are the same, in the absence of an indication of separate and 
distinct needs, Thus, in United Television Co, of New Hampshire, 
21 Pike & Fischer, R.R. 685, 686, the Commission stated 

While the Commission does not assume that 411 areas 


have identical Programming needs, in circumstances 
such as here present were the service will be newly 


=e 


rendered to areas nearby those already receiving 
Such service, no issues as to the Suitability of 
the programming for the new areas will be desig- 
nated in the absence of Specific allegations as to 
Separate and distinct needs in the areas which will 
gain service. 


Appellant did not allege in its Petition to Deny that the con- 


tiguous areas to be newly served by WEAT had separate and 
distinct needs, although Section 309(d)(1) of the Communica- 
tions Act provides that a "petition shall contain Specific 
allegations of fact sufficient to Show that a grant of the 
application would be prima facie inconsistent" with the public 
interest. Having failed to raise the issue before the Com- 
mission, appellant is foreclosed from doing so now, Moreover, 
appellant does not claim in its brief that there are any sep- 
arate and distinct needs in the new Service area apart from 
those in the city of Miami, 

WPTV attached to its application an exhibit setting 
forth detailed program proposals for the entire area proposed 
to be served (R. 182-192), In that exhibit WPTV represented 
to the Commission that these Proposals were based upon a Study 
of the needs of interests of the area to be served and its 
efforts to fulfill those needs. Thus, WPTV stated (R. 182); 

On the basis of its Study of the needs and interests 

of the area Proposed to be served, Scripps-Howard Radio, 
Inc., has formulated the attached schedule of the local 
Programs which it will initially broadcast as the Opera- 
tor of Station WPTV .... . - « In preparing the 
latter schedule, Scripps-Howard has assumed that the 

NBC network will continue its affiliation with WPTV, and 
Programs from NBC's fall schedule have been inserted, 


Specific proposals for local Programs for all communi- 


ties in the area to be served were set forth (R. 182-186). In 
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addition, with respect to its Proposal for expanded news 
Coverage, WPTV stated that additional Staff was to be added 
to that already existing, which would "make possible far 
more complete and comprehensive Coverage of the local news 


not only in Palm Beach, but in the other cities! as well" 


(R. 185), 
Appellant has not challenged WPTV's representation 

that a Study was made, or the applicant's representation 

that its Proposals were based upon the results of that study, 

Indeed, in its Petition to Deny, appellant challenged WPTV's 

Programming Solely on the ground of duplication in the Miami 

area of NBC network service provided by a Miami station 

CR. 77-78). rt now objects that "WPTY's application con- 

tained no Showing whatsoever of any effort to tailor its pro- 

posed programming to any ascertained needs of the Miami area" 


and that, in the area of news coverage "no consideration of 


Miami -- the most Significant new market area to ibe served by 


the applicant -- was indicated" (Br, De. svsoy 
| 
However, as appellant recognizes (Br. 20-21), where an 


applicant has made a Proper effort to ascertain community 


needs, the Commission does not undertake to Substitute its 


judgment for a reasonable judgment of the applicant as to 


| 
how best to meet the needs, Except in the MACESE 1 OF local 


news coverage, WPTV did Propose specific loca] programs 


=O) 
for all communities to be served (Re 182-186), Appellant has 
not asserted that the needs of Miami for local news coverage 
are not being adequately met by the Miami local stations or 
that WPTV could not reasonably so conclude. The fact that 
WPTV decided not to tailor its Program proposals specifically 
for the Miami area or to emphasize the interests of Miami to 
the detriment of those of West Palm Beach and the smaller 
Communities within the service area which did not have local 
facilities, Supports, rather than detracts from, the propriety 
of the Commission*s conclusion that WPTV had clearly fulfilled 
its programming responsibilities to the entire service area, 


And, as we have pointed out with respect to WEAT, the appli- 


cants were not required to tailor their Programs to Miami's 


interests, 

Nor is there merit to Wometco's Contention (Br. 13) that 
the Programming proposals of WEAT and WPTV were not in the public 
interest because of duplication in the Miami area of NBC and ABC 
network services now provided by Miami stations, Beause of the 
geographical proximity of West Palm Beach and Miami, the service 
areas of stations located in the two cities are bound to over- 
lap to some extent, Indeed, Wometco'ts engineering figures 
Show that there was substantial duplication of network 
services in the intervening area under the former operations 
of WPTV and WEAT (R, 88), While the amount of duplication 


would increase under the present WPTV and WEAT Proposals, 
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WPTV would also Provide a first NBC network service to 6,000 


additional persons and WEAT would Provide a first ABC service 
to 50,000 persons (R, 71). . Since wety and NEAT cannot 


avoid duplication of network program service in the Miami 


area except at the expense of West Palm Beach and those 
Portions of their service areas lacking any NBC or ABC 


Service, the duplication is a necessary consequence of their 


Paramount responsibilities, 
Moreover, while duplication of existing network ser= 


vices decreases the value of the new service to be provided 


by WPTV and WEAT in the Miami area, it does aataeiee that 


| 
there will be no gain to persons in that area, | They will 
receive new services in the non=network Programming of WPTV 


and WEAT, Although this non- network Programming is directed 


toward the interests of the entire service area rather than 


Specifically toward Miami, Wometco does not assert that it 


would be without interest to the Miami public, In addition, 


to the extent that WPTV and WEAT might provide network pro- 
gramming at a time when the Miami stations had nbeeAOeWOEE 

| 
Programming, or vice versa, persons receiving both services 


would have available increased network, as well as non= 


network, service, 
| 
For the foregoing reasons, we submit £0e% ube Com~ 


mission did not abuse its discretion in pers that 
appellant's allegations were insufficient to raise a sub- 


Stantial and material question as to the Beales ot WEAT's 
| 
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and WPTV's Programming proposals, As we have shown, WEAT's 


existing Programming was unchallenged, and there was no 


necessity for it to make additional studies in view of 

the similarity of the new area it proposed to serve (with 
Miami properly excluded from consideration) to the area it 
had been serving. The further steps taken by WPTV to plan 
its Programming meet even the requirements which Wometco 


would impose if the governing policy were being made by it, 


THE COMMISSION CORRECTLY CONCLUDED THAT INTERVENORS" PROPOSED 
SLTE MOVES MOULD RESULT IN a FAIR, EFF ICIENS TeoeS PROBOSED 
PASTRIBUTION Of SERVICE, AND THAT -CONSTDERATTOS OR SU TABLE 
CAL ALTERNATE STTES WAS UNNECESSARY AND TREETO OE EEPOTHETI 
DETERMINATION, == RY AND IRRELEVANT TO ITS 

It is beyond dispute that the Proposed operations of 
WEAT and WPTV will Provide a more equitable dieverbucion of 
television service than their existing eperariones Each will 
continue to serve all of the persons formerly served and 
neither will cause any loss or degradation of service to 
anyone, In addition, WEAT and/or WPTY will now Provide ser- 
vice to 5,117 persons lacking any other television service, 
and will also Provide a second service to about 39,000 
Persons and a third service to some of these persons, That 
the achievement of these gains with no attendant losses 
Comports with Sections } and 307(b) of the Comin teations 
Act, and the Priorities established by the Commission in 


allocating television facilities (Sixth Report and Order, 


VOL ac tart BS) Pikee-nischep.. Ray oackeo at 91:620), is 


not open to serious question. 
Appellant nevertheless contends (Br. 22-213) that the 


Commission erroneously concluded that the Proposed Operations 


of WEAT and WPTy were in the public interest, because such 
Operations were not the best that could have been Proposed. 
It points out that if intervenors were to operate from a 
hypothetical site northwest of Palm Beach, they gould serve 


an additional 27,000 Persons lacking any televisilon service, 


This being so, appellant urges that it was reversible error 
for the Commission to grant the applications before it, 
However, appellant would impose a duty upon Commission 

and applicant which the law does not impose and a proper 
discaarge of the Commission's duties does not require. 

The question before the Commission was not whether 
to authorize operations which would serve a white area of 
5,000 persons or operations which would serve a white area 
of 32,000 persons. No applicant was proposing to serve 
the additional 27,000 persons, and the statute requires the 
Commission to determine whether the public interest will be 
served by the grant or denial of the Particular application 


before it. Section 309 (a) of the Communications Act, 47 


U.S.C. 309 (a), Hall v. Federal Communications Commission, 


99 U.S. App. D. C. 86, 90-91, 237 F.2d 567, 570-571, Appel- 
lant would rewrite the statute to require a determination of 
whether some other possible application would be superior, 
But once having made the channels available under appropriate 
rules, the Commission was not arbitrary in granting applica- 
tions otherwise in the public interest merely because some- 
thing still better had not been Proposed, Such an approach 
would require an impossible search for the optimum against 
which every application would have to be compared. 

The Commission Properly rejected appellant's demand for 
a comparison with a hypothetical site and found that the public 


interest would be better seved by authorizing WEAT and WPTY 


me ON es 


to provide service to the 5,000 unserved persohs than by the 
| 


continuance of their existing operations which would have re- 
Sulted from the denial of their applications, itn the absence 
of statutory authority to compel the filing of la different 

| 
application, and in the absence of a rule demanding a higher 
Standard, the Commission made the correct decision on the 


choice before it, 


The Commission committed no error in foljlowing its 


| 
earlier decision to the Same effect in Telrad, Inc., 16 Pike 


& Fischer, R.R. 11, 16, where it stated: 


* + » the operation pro 
result in a gain of 
by a concomitant los 
testants, however, is b ypothetical 
and conjectural site, accessibility 
and suitability of whi To set aside 
the existing grant to Telrad, Inc., on the basis of 
the fact alleged in the excluded issues would, there- 
fore, have the effect of eliminating an assured gain 
of service to the Public in favor of a suppositious 
evenuality, the implementation of which is by no 
means certain of accomplishment, The Commission does 
not consider that such an action on its part! would be 
in the public interest. 


It further pointed out in Telrad (ibid.): 


Inquiry into the Suitability of a site on' grounds 
Other than noncompliance with the mandatory require- 
ments of the Rules would involve Consideration of 
multitudinous variables dealing with alternative 
sites, antenna heights, Operating power and similar 
factors, resulting in interminable delay, expense and 
a virtual breakdown of the Commission's procédures 
and adjudicatory processes. | 

Notwithstanding appellant's assertion (Br, 29), the 

| 
Commission's conclusion that consideration of the hypothetical 


= D6 = 
site was not relevant to its decision, is not contrary to 


Beaumont Broadcasting Cor « V. Federal Communications 
sesnmont proadcasting Corp sfet rat Communications 
Commission, 91 U.S. App. D.C. 111, 202 F.2d 306, In Beaumont, 


this Court reversed the Commission's grant of an application 
to move an antenna site, because the grant resulted in in- 
terference to an existing station and the Commission had 
refused to receive evidence of the feasibility of a direc- 
tional antenna system designed to eliminate this inter- 
ference, The Court stated (91 U.S. App. D.C. at 117, 202 
F.2d at 311): 
The issue tendered by this proffer was not whether 

Beaumont’s rather than Ozarks" antenna Proposal should 

have been adopted. It was whether the public interest 

would be served by a grant to Ozarks with attendant 

interference when such interference might be elimi- 

nated by an antenna design not advanced by Ozarks, 
Here, however, a grant to intervenors entails no attendant loss 
of existing service through interference or otherwise, and there 
is no necessity to consider whether any such loses could be 
eliminated, 

Moreover, appellant's reliance (Br. 24-25) upon Tele- 
vision Corp. of Michigan v. Federal Communications Commission, 
ttn torp. of Michigan eet nications Commission 
111 U.S. App. D. Cc, 101, 294 F.2d 730,is misplaced. The Court 


was there concerned with the losses of existing service 


attendant upon a move. The case did not involve the question 


of hypothetical sites presented by Wometco here, Asserting 


that a broadcaster who Creates a white area, i.e@., an area 


27 - 
without service, is treated "less favorably" Ithan "one 


to leave gaps in his potential service area" (Br. 25), 


lant argues that the Television Corp, of Michigan case 


quires the Commission to consider a "loss of potential 


service" as well as loss of existing service, | But the two 


Situations are not comparable, Where an applicant Proposes 
a modification of license which will create @ white area, 
the Commission must find that the Proposed drut is not 
in the public interest unless the loss in service is out- 
weighed by other factors. However, a grant which brings 
more service is in the Public interest, even if some hypo- 
thetical Proposal might be Superior, The Commission is not 
denying potential service since anyone Proposing to serve 
the larger areas can file an application in competition 
with the licensee! S renewal application and receive compara- 
tive consideration, 

Thus, Contrary to appellant's assertion (Br, 23, 
30-32), the Commission* S action in authorizing the Proposed 
Operations of WEAT and WPTV has not "seriously prejudiced 
any reasonable likelihood that the underserved area and 
Population will ever receive adequate television service 
under the existing allocation plan," Nothing in the Commis- 
Sion"s decision would Prevent the filing of competing appli- 
cations Proposing to serve the underserved area ‘from a site 


north of West Palm Beach, whenever WEAT or WPTV seeks a 


renewal of license, Ags appellant recognized before the 


= D8ico 
Commission (R. 124), the Commission would then "be required 
to compare the two proposals and might well conclude that 
the competing rather than the renewal application should 
be granted." It makes no difference, in terms of the 
likelihood of service to the greater white area by another 


applicant, whether the existing operations of WEAT and WPTV 


are continued or their Proposed operations authorized, 


However, the public will. suffer if the white area of 5,000 
persons is deprived of service until such time as an 
applicant may appear who Proposes to serve the greater white 
area, 

Finally, the circumstance that the Commission properly 
considers hypothetical Possibilities for service in rule 
making proceedings concerned with the allocation of television 
channels, does not, as appellant asserts (Br, 30-31), make such 
consideration mandatory in licensing Proceedings of this nature. 
Appellant confuses, the effect and Purpose of a rule with the 
effect of its suggested decision here. The television allo- 
cation rules assign channels to communities in a manner which 
permits future development, and they set a minimum standard 
in terms of geographic location, which requires denial of a 
non-complying application, Logansport Broadcasting Corp, v. 
United States, 93 U.S. App. D.C. 342, 210 F.2d 24, Adoption 
of the optimum standard urged by appellant would nullify all 


of the Commission's rules Prescribing minimum requirements, and 


- 29 
import comparative Criteria into cases where there are no 
| 


Comparative applicants, 


It is reasonable, as we have Shown, for the Commission 


Appellant does not 
Suggest that WEAT and weiy be required to adopt its proposal 
or surrender their licenses altogether, Its Solution is to 
require them to Continue operations clearly inferior to those 
they now Propose. This hardly flows from the Commission’ Ss 
Policy of Providing for the future by promulgating basic 


assignments for al] communities which may be expected to 


Support television Stations, If appellant means to suggest 
that the existing allocations in south Florida are improper 


or inadequate, its course is to seek rule makiig. Gerico 


Investment Co, v. Federal Communications Commission, 103 U.S, 


App. D. C. 141, 143-144, 255 Fl24 893, 895-896, 


12/ The Proposed transmitter sites of WEAT and 
with the Commission's rules ion, 47 CFR 
3.685 and 3.610 (see fn. 5 AS appellant Correctly 
Points out (Br, 28), ispositive of all 
Public interest questi i 

authorize transmitter 

were otherwise contrar ic interest, iSee, 

Triangle Publications, Inc, Federal Communications Commis - 
Sion, 110 U.S, App. D. C. 214, 29] F.2d 342, However, that 
Principle is inapplicable here, Since intervenors' proposed 
sites involved no adverse effects upon the Pub AG interest, 


- 30 - 


Accordingly, we submit that the Commission Properly 


determined that consideration of the hypothetical site 
Suggested by appellant was not necessary or relevant to 
its determination in this case, Since the Proposed opera- 
tions of intervenors would result in service gains with no 
attendant losses, the Commission did not abuse its discretion 
in authorizing the site moves, 
CONCLUSION 
For the foregoing reasons, the Commission's orders 
Should be affirmed. 
Respectfully submitted, 
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I 


THE ISSUE AS TO ASCERTAINMENT OF PROGRAMMING NEEDS 


Appellee and intervenors have responded in various ways to the 
contention in appellant's opening brief (pp. 11, 12-22) that the record 
fails to support any finding that intervenors made diligent and posi- 
tive efforts toascertain and meet the programming needs of their new 
service areas, and that a hearing is required to resolve this vital 


question. 


In apparent recognition of the insupportable nature of the Com- 
mission's finding that the basic characteristics of the areas served by 
intervenors would not change when the areas and population served 
more than doubled, the Commission now articulates in its brief a doc- 
trine neither enunciated nor hinted at in the decisions under review. 

It is now asserted that a television licensee need not attempt to ascer- 
tain or meet the needs of any community in its service area which 
receives service from other television stations located in that com- 
munity (Commission Br. 17): 

We do not believe that the finding as to unchanged area 

characteristics was intended to be read as a finding that 

the city of Miami does not have independent local needs. 

However, since Miami has four television stations whose 

responsiblity it is to serve such local needs, WEAT and 

WPTV had no duty to Miami in this respect, and the Com- 


mission could properly exclude Miami from its considera- 
tion of whether WEAT would continue to serve an area 


essentially the same as the one it had been serving. 
[Emphasis added. 


In fact, the Commission Specifically found (wholly without evidence) that 
it was demonstrated that each intervenor "made an effort to ascertain 


the needs of its entire service area" (R, 124, 248; emphasis added). 


Thus the Commission's present position is an impermissible effort on 
afterthought to recast the premise of a patently unsound conclusion. 


3 


The validity of the decisions below must be judged on their actual 
bases. An administrative agency's decision may not be sustained upon 
a rationale not contained in the decision. As the Supreme Court held 
in the leading case of Securities and Exchange Commission v. Chenery 
Corp., 318 U.S. 89, 88: 


judgment upon the validity 
ommission itself based its 
On, we do not disturb the settled rule that, in reviewing 
the decision of a lower court, it must be affirmed if the 
result is correct "although the lower court relied jupon a 
Helvering v. 
The reason for this rule 
send a case batk to a 
which it had al eady 
concluded should 


correctness of the 
na determination of 


Like considerations govern revie 


orders. If an order is valid only as a determination of 
policy or judgment which the agency alone is authorized 
to make and which it has not made, a judicial judgment 
Cannot be made to do service for an administrative judg- 
ment. For purposes of affirming no less than reversing 


its orders, an appellate court cannot intrude upon the 
domain which Congress has exclusively entrusted to an 
administrative agency. [Emphasis added. ] 


Quite apart from the Controlling effect of the Chenery rule, the 
doctrine now advanced in the Commission's brief — that television 
Stations have no responsibilities toward communities in their service 
areas which have local television Services — is irreconcilable with an 
impressive body of considered Commission decisions and policy 


pronouncements, 


| 
The new argument in the Commission's brief cannot be squared 


with the landmark case of Petersburg Television Corp., 10 R.R. 567, 


in which the Commission preferred one of two mutually exclusive 
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television broadcast applicants because the other had planned its pro- 
gramming for only one part of the proposed service area. The losing 
applicant for a Petersburg, Virginia facility had planned to ignore the 
needs of the northern half of its coverage area unless the Richmond 
Stations failed in their programming efforts (id. at 584j). In the course 
of its decision, the Commission stated (id. at 584j - 584k): 


Thus, the desirability or necessity for service to the entire 
area does not depend on the question of service from other 
stations such as from Richmond. It is rather that the needs 
of persons within the station's entire area are entitled to 
service from the Petersburg station also. Again, we repeat 
that our remarks are limited to the circumstances of this 
case — that we are not precluding or in any way condemning 
matters of emphasis on particular segments of the station's 
service area — only the aspect of completely ignoring a 
very substantial portion of a station's service area, 


50. The foregoing principle is a very old one, having been 
first enunciated by the Federal Radio Commission in 1928: 
"... The entire listening public within the service area of 
a Station, or of a group of stations in one community, is en- 
titled to service from that station or stations. ..." (In re 
Great Lakes Broadcasting Co., F.R.C. Docket No. 4900). 

It was emphasized by this Commission in its 1946 policy 
statement, Public Service Responsibility of Broadcast 
Licensees, p. 12. In the important Huntington Broadcasting 
Co. case, 5 RR 721, affirmed 192 F. (2d) 33, we stated 

", .. the Commission has frequently held that stations 
located in a particular city are licensed to serve not only 
the needs of the population of that city but also the needs of 
persons residing within the station's entire service area" 
(p. 744). The recent WJR decision (9 RR 227 at 260n) gives 
further support to this principle of service to the entire 
area. Finally, we note that in our Sixth Report and Order, 
"consideration was given [in the matter of assignments] to 
the advantages of VHF channels for obtaining wide coverage" 
(par. 68). 


The Petersburg doctrine has neither been repudiated nor quali- 
fied. The reliance by the Commission (Br. 14-15) on the Report and 


Statement of Policy Re: Commission En Banc Programming Inquiry, 


E See sled Television Bact Bay, 14 R.R. 1, 60e-608. 
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| 
20 R.R. 1901, (referred to by the Commission and hereinafter as 
"Programming Policy Statement") as confining programming respon- 
Sibilities in some degree to the principal community to be served is 


wholly unfounded. 


The very language quoted from the Programming Policy State- 
ment (Commission Br. 15) calls for a diligent, positive and continuing 
effort to discover and fulfill "the tastes, needs and desires of his [the 
licensee's] community or service area, for broadcast service" (20 R.R. 
at 1915; emphasis added), and contemplates "a canvass of the listening 
public who will receive the Signal" (ibid.; emphasis added). No limita- 
tion to the principal City to be served, or to portions of the service 
area not served by others, is to be found in the Programming Policy 


Statement. Indeed, the contrary philosophy is plainly and repeatedly 


articulated.” 


Although the Commission stands by its Programming Policy 
Statement in this Court, intervenor WEAT- TV appears to! argue that 


ae ee ae Bee 
2 Thus the Commission said (id. at 1912): 


The confines of the licensee's duty are set by the general standard 
"the public interest, convenience or necessity.'" * * * The initial 
and principal execution of that standard, in terms of the drea he is 
licensed to serve, is the obligation of the licensee. The principal 
ingredient of such obligation consists of a diligent, positive and con- 
tinuing effort by the licensee to discover and fulfill the tastes, needs 
and desires of his service area. If he has accomplished this, he has 
met his public responsibility. [Emphasis added.] 


Again the Commission said (id. at 1913): 


| 
In the fulfillment of his obligation the broadcaster should consider 
the tastes, needs and desires of the ublic he is licensed to serve in 
developing his programming and should exercise conscientious 
efforts not only to ascertain them but also to carry them out as well 
as he reasonably can. He should reasonably attempt to méet all such 
needs and interests on an equitable basis. Particular areas of in-~ 
terest and types of appropriate service may, of course, differ from 
community to community, and from time to time. However, the Com- 
mission does expect its broadcast licensees to take the necessa 
steps to inform themselves of the real needs and interests of the areas 


i ing which in fact constitutes a 
ilig: in gi ith, to provide for those needs an interests. 
[Emphasis added.] 
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the Statement is of no force and effect because it "has not yet been 
implemented by appropriate amendments of Section IV of the applica- 
tion form" (Br. 10). WEAT-TV misconceives both the requirement of 
the existing application form and the Significance of the Programming 
Policy Statement. 


The existing application form requires a complete programming 
showing in applications involving changes in power (R. 2,169). WEAT- 
TV inadequately met this clear demand for a showing as to program- 
ming for its substantially enlarged” coverage area by simply incorpo- 
rating by reference its previous program propoSal for its old coverage 
area. Moreover, WEAT-TV ignored at its peril the clear statements 
of Commission policy in the major policy pronouncement WEAT-TV 
now perforce seeks to deprecate, 


In Suburban Broadcasters* and, so far as our research indicates, 
eee eh TOA asters 


in every relevant Commission decision subsequent to that decision 
(including the cases at bar), the entire service area rather than the 
principal community to be served has been regarded as the pertinent 
territorial unit for consideration of program needs. The pattern of the 
Suburban decision itself has been followed by framing the issue in terms 


of the proposed "service area,"® a term of art in communications law. 


° Changes from 2,340 square miles to 6,426 square miles and from a popula- 
tion of 318,617 to 1,474,823 (R. 88) are hardly minor. 


4 Suburban Broadcasters, 20 R.R. 951 (1961), aff'd sub nom. Henry v. Federal 
Communications Commission, _U.S. App. D.C. ___, 302 F 2d 191, cert. den. 
31 L.W. 3116 (October 8, 1962). 


: In Suburban, the programming issue read: 
To determine whether the program proposals of Suburban Broadcasters 
are designed to and would be expected to serve the needs of the proposed 
service area. 
The adopted portion of the initial decision included a finding that "no ‘contacts’ 
were made in behalf of the applicant, or discussions held, with anyone in the 
city of Elizabeth or in the area to be served on the subject of programming***," 
(20 R.R. at 958; emphasis added.) 

The following decisions explicitly require a hearing on investigative efforts 
in the proposed “service area." Don L. Huber, 22 R.R. 954; Kent-Ravenna Broad- 
casting Co., 22 R.R. 230; Elbert H. Dean, 22 R.R. 141; Frederick County 

(continued on following page) 


| 
| 
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In television this term refers to the area embraced within a station's 


"B contours" — an area which normally is many times larger than the 


area of the principal city served,® 


Intervenor WEAT-TV argues that its familiarity with the much 
larger coverage area now to be served by it should be presumed with- 
out an evidentiary showing because its owners have been operating the 
station since 1957 in West Palm Beach, The presumption is supported 
neither by reason nor authority.” The Commission's Programming 
Policy Statement requires licensees and applicants to make a con- 
tinuing, diligent and positive effort to ascertain area needs; the Com- 
mission recognizes that such knowledge is not acc umulated by osmosis. 

| 


In cases decided following the Suburban decision the Commission 
has set applications for hearing rather than indulging in the kind of 


5 (continued from preceding page) | 


Broadcasters, 23 R.R. 582d; Lindsay Broadcasting Co., 22 R.R. 805; Continental 
Broadcasting Co., Order No. F.C.C. 62-1120, Docket Nos. 14828 et al, Oct. 29, 


—roadcasting Co., 
1962 (mimeo); Bigbee Broadcasting Co., 24 R.R. 497. 


as of both intervenors (R. 40, 

S argument that "city grade service" 
service to Miami is astonishing in view 
on's Rules (see Section 3.683, 47 C.F.R. 

sion has conceded in its brief (p. 6), the 
metco in its pleadin 


(Br. 8-9) do not sup 
Inc., 22 R.R. 814 (1 


§ examiner which became 
mmission review and is not a binding precedent. WFPG, Inc., 

24 R.R. 419, 425; See Finalization of Initial Decisions, 20 R.R. 1141. And Peace 
River was a decision after hearing with record evidence of some community 
consultation (23 R.R. at 1229). Community Telecasting Cor +, 24'R.R. 1 (1962), 
was a Commission decision following full evidentiary hearing in al comparative 
case in which the programming issue was explored in full detail and the planning 
efforts of all the applicants were held to be sufficient (id. at 8). The one appli- 
cant whose efforts were questioned had actually made contacts with community 
leaders (id. at 152-153). The decision is presently pending on appeal sub nom. 


Community Telecasting Corp. v. Federal Communications Commission (Case 
Hl 


No. 17092). 
| 
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speculative presumption urged by WEAT-TV. In Elbert H. Dean, 22 
R.R. 140 (1961), the Commission added an issue Concerning the efforts 
of an existing licensee to determine the programming needs of the new 
area proposed to be served in an application for permission to increase 
power. No presumption in favor of its programming proposals was 
drawn despite its broadcasting experience in the area. The Commis- 
Sion stressed the failure of the applicant to refute the contention that 

it had made no efforts to ascertain the needs of the proposed service 
area (id. at 141). In the present case WEAT-TV Similarly has failed to 
assert that it at any time made any investigation of the needs of the new 
area, and WPTV now contends that it was "unnecessary for WPTV to 
propose programs designed to meet the needs of [Miami]" (Br. 5). 


In Bigbee Broadcasting Co., 24 RR, 497, released October 


29, 1962 after the Submission of our Opening 

brief herein, the Commission designated a broadcast application for 
hearing on the needs ascertainment issue because the applicants did not 
indicate they had surveyed the needs of their service area but merely 
predicated their proposals on familiarity acquired through their life- 


long residence in the general area, The Commission said (id. at 499): 


8. WXAL also alleges that the programming schedule 
of the above-captioned applicant will not meet the needs of 
the community to be served, because the proposed program 
format of WPRN and the above-captioned applicant are 
virtually identical. Applicant contradicts this by stating 
that the three partners are long time residents of the area 
of western Alabama; that the programming needs of the two 
communities are similar and, in many ways, identical. 
Petitioner relies on the Huber case.2 Petitioner also cites 
the Community Service Broadcasters case,3 Since the 
parties to the above-captioned application indicate that 
they have not made any Survey, but are simply relying on 


ee 
* FCC 62-142, 22 RR 954;The Haber case holds that an issue 
will be added to ascertain program needs of an area where it is 
d programming is substantially similar 
gramming in another proposal or operation when it does 
not appear that applicant has made any survey. 


3 FCC 62-15, 22 RR 814. 
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their general familiarity with the area, we shall apply 
the doctrine of the Huber case and give applicant an 
opportunity to present the specific methods that it used 
to determine the program needs of Demopolis, Alabama. 


As a part of its imaginative effort to save the decisions below, 
the Commission now Suggests a different presumption which Similarly 
was not adverted to in the decisions themselves (Br. 17 ). It cites 
United Television Co. of New Hampshire, 21 R.R. 685 (1960), a case 
decided before Suburban, in Support of the proposition that the Com- 
mission may assume that the programming needs of contiguous areas 
are the same in the absence of some indication to the contrary,® The 
Commission has refused to draw any Such presumption sihce the 
Suburban decision. If the Commission thought such a presumption 
tenable, the Bigbee and the Dean cases, Supra, would have been appro- 
priate situations for its application, but in neither case was the pre- 


Sumption drawn, | 


In sum, it has been established that there was here lacking an 
essential ingredient to any determination that grant of intervenors' 
applications would serve the public interest, convenience and necessity. 
The record is bare of any showing which would support a conclusion 
that intervenors made a diligent and affirmative effort to ascertain the 
Programming needs of the new areas to be served. And this critical 
deficiency may not be remedied, as appellee and intervenors have 
sought to do, by resort to policies and presumptions which bre not con- 
sistent with the decisions under review, and are contrary to the Com- 


mission's own prior decisions. 


—— ‘ 

. United Television was an interlocutory ruling as to enlargement of issues 
in a case which ultimately became moot because the application involved was 
withdrawn by the applicant. The petition to withdraw was filed on October 22, 
1962, Docket No. 13944. 
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I 
THE EQUITABLE DISTRIBUTION OF TELEVISION SERVICE ISSUE 


Appellee and intervenors recognize, as they must, that in the 
decisions at bar the Commission declined to consider whether the pro- 
posed site moves would result in an inefficient and inequitable distribu- 
tion of television service by increasing the concentration of service in 
the Miami area and perpetuating "white areas" to the north and west 
which receive no television service (Commission Br. 24-2 5; WEAT- TV 
Br. 17). They contend, however, that the questions raised were legally 
irrelevant. It is necessary to clarify the precise nature of the question 
which is sought to be disposed of in this manner, 


In essence, this question is whether the Commission may treat 
the allegation that grant of intervenors' applications would destroy all 
reasonable probability that some 27,000 persons will receive any tele- 
vision service as immaterial under the statutory standard of "public 


interest, convenience, and necessity." 


In its Petition to Deny, appellant alleged that a grant of both the 
instant applications would effectively deprive a substantial area north 
and west of West Palm Beach of the possibility of television service 


under the existing allocation plan. Although granting the instant appli- 


cations would permit first television service to some 5,000 persons as 
an incident of the intervenors' move toward the already well-served 
Miami and Ft. Lauderdale market, a vastly greater population (some 
27,000) would be placed for the first time beyond all reasonable likeli- 
hood of possible television coverage. The question before the Commis- 
sion was whether the injury to the long-run development of television 
service to the white area lying north and west of West Palm Beach 
could be outweighed by any immediate benefits which would result from 
granting the applications. 


The Commission did not balance these competing public interest 
considerations; it held that the permanent perpetuation of the north-west 
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white area was irrelevant to its decision. The arguments advanced by 
the Commission and the intervenors on appeal do not support this 
abdication of the responsibilities imposed by section 307(b) of the 
| 


Communications Act. 


The argument in the present cases that the Commission could 
validly ignore the predicament of the north-west white area because 
there was no application before the Commission Proposing service to 
that area (Commission Br. 24), is based upon the untenable assumption 
that the Commission may not deny applications which will ‘militate 
against a future orderly and equitable development of television service. 
The applications here admittedly involved a present gain in coverage, 
but such a gain is merely one factor to be weighed against the detriment 
to the public interest which, it was alleged, would accompany that gain. 


One may search Section 307(b) in vain for any ground on which to 
distinguish the public interest questions presented by appellant's 
pleadings below from those which the Commission has continually con- 
sidered relevant in other procedural contexts. Thus, for example, in 
the Bakersfield Deintermixture Case, 21R.R. 1549, aff? aff'd. sub nom. Trans- 
continent Television Corp. v. Federal Communications Cothmission, 
C.A. D.C., Case No. 16,450 etal., July 19, 1962, the Commission 
decided to deintermix the service area contiguous to Bakersfield and 
Fresno, California, by deleting the sole VHF channel operating i in the 
area although the deletion of the VHF channel would involve a loss of 
existing service and the creation of a white area, The Commission 
found that the expected development of UHF service would probably 
result in service to most, if not all, of this underserved area, Although 
the Commission did not have applications before it which would imple- 
ment the hoped for optimum utilization of frequencies, it did not hesitate 
to make allocation decisions upon the basis of potentialities, 


This Court upheld the Commission's action in Bakersfield, supra, 
—_——: 


in the face of the argument that the Commission failed to weigh 
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adequately the loss of existing service which would result from the 


deletion of the VHF channel against the potential benefits of deinter- 


mixture.? In striking contrast, the Commission here says that 


expectable service results are not even relevant to its decision. The 
Commission here professes itself powerless to consider the welfare 
of 27,000 persons in a white area because "No applicant was proposing 
to serve the additional 27,000 persons * * *"' (Br. 24) and the Commis- 
Sion suggests that appellant "would rewrite the statute to require a 
determination of whether some other possible application would be 


superior.” (ibia.)1° 


The Bakersfield decision, supra, required no re- 
writing of the statute. Nor, for that matter was amendment of the 
statute required to permit adoption of a nationwide television allocation 
plan, which determined geographical distribution of potential television 
service within general limits long in advance of applications therefor. 
Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 


210 F.24 24,12 


Another example of Commission policy with respect to alloca- 
tion efficiency is found in the "ten percent rule” in the standard (AM) 


broadcasting service and decisions implementing it. The ten percent 


9 


a This same Commission argument was rejected by this Court in Beaumont 
Broadcasting Corp. v. Federal Communications Commission, 91 U.S. App. D.C. 
111, 202 F.2d 306 (see Appellant's Opening Br. 29-31). To the extent that the 
Commission's decision in Telrad, Inc., 16 R.R. 11, relied upon heavily by inter- 
venor WEAT-TV (Br. 19-21), rests upon the same discredited argument, that 
decision cannot be regarded as precedent. 


ses In Logansport, where the appellant took the same narrow view now suggested 
by the Commission that the agency must not look beyond the particular applica- 
tion before it, the Commission argued (Commission Br. in Case No. 11,601, 13): 


See Brief of Appellant in the Transcontinent Case, supra, 56-61. 


It is utterly illogical to argue that an equitable overall distribu- 
tion of radio facilities can only be accomplished by the procedural 
device of a case-by-case consideration of applications. It is like 
contending that a plan for a highway system may be arrived at only 
on the basis of street-by-street decisions without regard for the 
needs of the whole area. 
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rule*“in effect involves a policy deter mination that it is better to deny 
a proposal to provide present service which will represent an ultimately 
inefficient use of an available frequency than to permit such an ineffi- 
cient use and the immediate service benefits that will result therefrom. 


The Commission adopted the ten percent requirement: | 
| 
* * * chiefly so as to insure an efficient utilization of 
available facilities. For if the sole criterion were only 
"no interference to existing stations" a grant might be 
made which represented a markedly inefficient operation 
and which might preclude some future assignment of a 
much more efficient nature. 


In a brief filed in this Court during the pendency of these appeals,’ ! 


the Commission has drawn the Court's attention to the Commission's 


belief in: 


* * * the importance of adhering to [the ten percent] re- 
quirements for efficient frequency utilization, See Louis 
Adelman, 28 F.C.C. 432, affirmed sub. nom. ,Guinan v.. 


Federal Communications Commission, 111 USS. App. D.C. 
371, 297 F.2d 782; Lawrence A. Reilly, 24 F.C.C. 257, 265; 


Huntington- Motauk Broadcasting Co., Inc., 25 F.C.C. 1368, 
1323, 


=o ! 
12 Section 3.28(d) of the Commission's Rules, 17 C.F.R. (1962 Supp.) 3.28(d): 
Upon showing that a need exists, a Class II, III, or IV [radio] 

station may be assigned to a channel available for such clags, even 
though interference will be received within its normally protected 
contour; Provided: * * * (3) the interference received does; not affect 
more than 10 percent of the population in the proposed station's 
normally protected primary service area; * * * 


a In the Matter of Amendment of Section 1 of the Standards of Good Engineer- 


ing Practice Concerning Standard Broadcast Stations, 10 R:R. 1595, 1597-98. 
14 | 


Sayger v. Federal Communications Commission, Case No. 16|,956, Commis- 
sion Br. 20. In Sayger the applicant proposed, as the Commission conceded 
(id. at 5), to bring a new primary service to 174,304 persons daytime and 24,001 
persons nighttime and to bring the community involved its first lotal nighttime 
service. These advantages were held outweighed by the factor of efficient use 
of the frequency. 
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These precedents and many others!° make it perfectly clear that the Com- 
mission has considered appraisal of the less immediate and predictable 
effects of its decisions in the field of service distribution not only rele- 
vant, but in fact essential, to the exercise of its responsibilities, 


It is also urged that the Commission should not be required to weigh 
the weaknesses of the instant applications because if, after hearing, the 
Commission should deny the applications, the public would not benefit 
from any gain in service, and the applicants would be left to continue 
operations inferior to those they Propose (Commission Br. 28, 29). How- 
ever, aS demonstrated by the Bakersfield Case, Supra, and the other 
precedents discussed above, immediate service benefits have often been 
Sacrificed to the larger and more important benefits of a sound allocation 
scheme. Such benefits do not "justify a grant which the Commission, when 
it receives and reviews all the pertinent evidence, may determine is con- 
trary to the public interest." Clarksburg Publishing Co. v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 211, 223, 225 F.2d 511, 523; 
Community Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F.2d 753. This is not to Say that the Commis- 
sion could not grant intervenors' applications on the basis of a full 


record. But the Commission may not refuse even to consider relevant 


public interest factors. Here, as in Beaumont Broadcasting Corp. v. 
ee eactcasting Corp 

Federal Communications Commission, 91 U.S. App. D.C. 111, 202 F.2d 

Ee emncations Commission 

306 (Appellant's Br. 29-31), the Commission ultimately would 


be required to deny the applications if consideration of appellant's 


ee 
tS See Appellant's Opening Br. 30-31; See also Interim Policy on VHF Tele- 

vision Channel Assi ments, 21 R.R. 1695 as reaffirmed 21 R.R. 1710a, par- 
i a proceeding in which the Commi 


. The Commis- 
ould be reserved 


E.g., Fostering Expanded Use of UHF Tele- 
1717. 


15 


alternative suggestion as to sites demonstrates that the present 


proposals are not in the public interest. 


Equally lacking in merit is the Commission's argument that no 
Substantial impairment of the public interest results from its disposi- 
tion of the instant applications because the needs of the white area can 
be met in later proceedings which may be instituted, The Commission 
admits (Br. 27-28) that the issue of service to the white area would be 
legitimately raised ina comparative proceeding instituted by an appli- 
cant for either of the channels upon which the intervenors now operate. 
Significantly, the Commission cites no instance in which the renewal of 
an existing licensee's authorization has been refused in favor of a new 
applicant for his facility on the grounds that the licensee had been pro- 
viding inadequate coverage to the area he might serve. Nor are we 
aware of any such decision by the Commission. 


The possibility that the public's interest can be vindicated by a 
contest at renewal time is practically nonexistent for “ordinary human 
experience" indicates that the economic investment of an existing 
licensee has "a force which cannot always be set aside by the triers 
no matter how sincere their effort or intent." Community Broadcast- 
ing Co. v. Federal Communications Commission, 107 U.S. | App. D.C, 95, 
101, 274 F.2d 753, 759: see Hearst Radio, Inc., 6 R.R. 994 (1951). And 
in any event, the possibility that the public interest might be vindicated 
in another later proceeding can scarcely justify the Commission’ s 
refusal to consider it in these proceedings. The Commission should 
not be permitted to avoid its responsibilities now on the ground that it 
may meet them later. 


The issue posed by appellant's pleadings below does: not involve a 
meaningless consideration of hypotheticals involving no substantive 
merit as appellee and intervenors would Suggest. The substantial ques- 
tion involved is whether the public interest will be adequately served 
by multiplication and substantial duplication of services in an urban 
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area now receiving So many services that the Commission and inter- 
venors urge that the new area's programming needs may be ignored 
(Point I, Supra), where such additional service can only be achieved at 
the expense of permanent foreclosure of likelihood of service to areas 


which have never received adequate service. 


CONC LUSION 


For the foregoing reasons and those advanced in appellant's 
opening brief, it is clear that the Commission erred in refusing to 
order a hearing on intervenors' applications. This is not to say that 
the allegations contained in the Petition to Deny required ultimate 
denial of the applications as a matter of law. But it is evident that the 
questions whether the programming proposed by intervenors was based 
upon an adequate study of the programming needs of the areas to be 
served, and whether the proposals would result in an efficient and 


equitable distribution of television Service, must be explored on a full 


record before the Commission can reach a rational Cecision on the sub- 
stantial public interest issues raised. 
Respectfully Submitted, 
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2 
COUNTER-STATEMENT OF THE CASE 


Aside from conclusionary characterizations which can be dealt 
with more effectively during the course of argument, Intervenor, WEAT- 
TV, believes that the Statement of the Case set forth in Appellant's Brief 
constitutes a reasonably accurate description of the facts involved in this 
proceeding. 


SUMMARY OF ARGUMENT 
I 


Intervenor WEAT-TV has served the West Palm Beach area under 
its present ownership since 1957. Pursuant to its transmitter relocation 
application, it will render an improved signal to its present service area 
and also expand its service into the territory immediately contiguous 
thereto. Despite the fact that WEAT-TV has approximately five years of 
operating experience in the West Palm Beach area, Appellant, relying 


primarily upon Suburban Broadcasting Corp., 20 RR 951, aff'd. sub nom., 


Henry v. FCC, U.S. App. D.C. , 302 F.2d 191, argues that WEAT- 
TV's application was deficient in that it did not evidence a familiarity with 


the area to be served which would demonstrate an earnest interest in serv- 
ing this area. Appellant has misconstrued the scope, purpose and effect 


of the "familiarity" policy enunciated in the Suburban case. 


In the Suburban case, the Commission denied an application where 
it found that application had been "prepared by individuals totally without 
knowledge of the area they asked to serve," e.g., an application for an 
FM station in Elizabeth, New Jersey, prepared by persons residing in 
California who had no familiarity or contacts with the community of Eliza- 
beth and who had based their program proposals for that city upon those 
which had been submitted in a previous application for a station in Ala- 
meda, California. In the course of its decision in the Suburban case, the 
Commission implied that non-resident applicants of an area might estab- 
lish the basic familiarity which, at a minimum, it believed the public 


3 | 
deserved by visits to and interviews, discussions and contacts conducted 
within the proposed area. Appellant apparently misconstrues this sug- 
gestion to mean that every applicant, no matter how familiar it might al- 
ready be with the area, must conduct such interviews, digcussions and 
contacts. However, the Commission has since made clear that the Sub- 


urban case "does not prescribe the only acceptable methods for satisfy - 
ing these requirements" of familiarity, Community Telecasting Corp., 

32 FCC 923, 925. Thus, the Commission has not raised an issue concern- 
ing the basic qualification requirements of familiarity with ithe area to be 
served where the applicant is a long-time resident of the area to be served 
or has had experience in operating a broadcast station in the proposed 
area. Community Service Broadcasters, 22 RR 814, These factors estab- 


lish the requisite familiarity required as a matter of basic qualification. 


| 
Further, Appellant's speculative attack upon the adequacy of WEAT- 


TV's programming proposals, as set forth in its Section 309 (a) petition 
filed with the Commission, was defective because this petition did not con- 
tain specific allegations of fact sufficient to show that a grant of WEAT- 
TV's application would be prima facie inconsistent with the public interest 
as required by Section 309(d), Appellant limited its attack upon the ade- 
quacy of WEAT-TV's program proposals to an allegation that "apparently 
no thought has been given [by WEAT-TV | to the programming needs or 
desires" of the area it proposes to serve. The Commission properly con- 
cluded that this bare assertion of Appellant was "clearly insufficient to 
raise a question as to the adequacy of WEAT-TV's programming proposal. 
If the power granted to the Commission by Section 309(d) to deny petitions 
such as that filed by Appellant which do not contain specific aillegations of 
fact to show that a grant of an application would be prima facie inconsist- 
ent with the public interest is to have any meaning and content, it can only 


be concluded that the Commission reached a reasonable decision that Ap- 


pellant was deficient in this respect. 


4 
II 


The Commission has consistently refused to consider alternative 
hypothetical and conjectural sites, antenna heights, frequencies, operat- 
ing power and similar technical factors in judging the public interest of 
an applicant's Proposals, on the grounds that such consideration would 
result in interminable delays, expenses and virtual breakdown of the Com- 


mission's procedures and adjudicatory processes. Telrad, Inc., 16 RR 11. 


While the Commission's Rules and Regulations and its ad hoc decisions 
give full weight to the fair, efficient and equitable distribution purposes 
of Section 307(b), they are by necessity limited to situations involving real, 


meaningful and measurable conflicts of "demand." 


It would be abortive to require an applicant to establish that its pro- 
posal represents the optimum in service which might be conceivably pro- 
vided, as measured against any other conceivable hypothetical or con- 
jectural alternative, since, under the Communications Act, the Commis- 
sion has the power only to grant or deny the application before it and has 
no power to require an applicant to apply for or accept some hypothetical 
alternative. Furthermore, any such absolute optimum service require- 
ment would be too ephemeral to have any meaning or content, since the 
dynamics of radio broadcasting would obsolete tomorrow that which might 


represent the optimum service today. 


While Appellant urges that WEAT-TV might better use a hypothetical 
alternative suggested by it, Appellant has made no showing as to the avail- 
ability or suitability of its suggested alternative site by indicating who owns 
such site, whether such owner would be willing to sell, whether its hypo- 
thetical site is or could be zoned for transmitter use, or whether appro- 
priate aeronautical clearance could be obtained for the hypothetical site. 
By way of contrast, WEAT-TV has established at considerable expense 
all of these prerequisites in connection with its proposed site. Under like 
circumstances, the Commission has consistently held that the public in- 
terest would not be served by further burdening applicants with the obliga- 
tion to defend an otherwise acceptable proposal against alternatives, "the 
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number of which would be limited solely by the ingenuity of the applicant's 


adversaries." Telrad, Inc, , supra. | 
———. 


The Commission's policy of not considering hypothetical and con- 
jectural alternatives does not conflict with this Court's decisions in the 
Michigan and Beaumont cases. Television Corp. of Michigan v. FCC, 

____iU.S. App. D.C. , 294 F.2d 730; Beaumont Broadcasting Corp. 
Vv. v. ECC, 91 U.S. App. D.C C. 111, 202 F.2d 306. In the Michigan case this 

——sa 

Court held that the Commission should determine whether a gain in new 
service outweighs the loss or degradation of old service where a Station 
proposes a change in its transmitter location which will add service toa 
new area at the expense of service to the old. As Appellant concedes, 
WEAT-TV's proposed relocation of its transmitter site will not cause any 
loss or degradation of existing service and, asa result, the countervail- 
ing considerations which this Court held should be considered in the Mich- 
igan case are not present in this case. In the Beaumont case) this Court 
held that where an applicant's proposal would cause interference to an ex- 
isting station and the applicant testifies that no practicable directional an- 
tenna array could be designed which would afford protection to the exist- 
ing station, the latter should be permitted to rebut such testimony by show- 
ing that there were in fact alternative directional antenna arrays which 
would protect it from interference without reducing the coverage proposed 
by the applicant. In contrast to the situation before this Court in the Beau- 
mont case, WEAT-TV's proposed transmitter relocation wil] hot cause in- 
terference to Appellant or anyone else and will not result in denying or 
degrading service to persons now receiving service from WEAT- TV or 
from anyone else. Thus, the conflict between an existing station and an 
applicant arising out of problems of electrical interference, which this 
Court held in the Beaumont case should be reconciled and accommodated 
on the basis of the best evidence available, does not exist in the instant 


case. 


In the final analysis, if this Court should hold that the Commission 


must deny any application for a proposed transmitter site if any hypothetical 


6 


alternative might conceivably provide more service, such a legal re- 
quirement might well serve to obsolete the vast majority of existing 
transmitter sites in the United States. Thus, broadcasters must file for 
renewal of license every three years and, under Appellant's optimum use 
theory, the Commission would then be required to determine whether all 
of the existing transmitter sites involved in renewal proceedings provide 
the optimum in service as measured against some hypothetical alterna- 
tive site five or ten miles away. That this would reduce the Commission's 
processes and the broadcast industry as a whole to a shambles can hard- 
ly be denied. 


ARGUMENT 


I 


THE COMMISSION PROPERLY CONCLUDED THAT APPELLANT HAD 
NOT ALLEGED SUFFICIENT FACTS CONCERNING THE ADEQUACY 
OF WEAT-TV'S EFFORTS TO ASCERTAIN PROGRAM NEEDS TO 
INDICATE THAT A GRANT OF WEAT-TV'S APPLICATION WOULD 
BE PRIMA FACIE INCONSISTENT WITH THE PUBLIC INTEREST 


Appellant alleges that WEAT-TV's program proposals are deficient 
because they failed to reflect the detailed efforts, if any, taken by WEAT- 
TV to familiarize itself with the needs and tastes of the area it proposes 
to serve. Appellant urges that this alleged deficiency contravenes the 
policies and principles enunciated by the Commission in the Suburban 
case! and the Commission's 1960 report on programming.” The funda- 
mental weakness of this argument of Appellant is that it attempts to apply 
a ritualistic requirement and a detailed formula to be followed by appli- 
cants in establishing and demonstrating a familiarity with the needs of the 
community proposed to be served which distorts the application require- 
ments of the Communications Act. The Commission has consistently 


: Suburban Broadcasters, 20 RR 951 (1961), aff'd. sub. nom. Henry v. FCC, 
U.S. App. D.C. , 302 F.2d 191 (1962). 


. Network Programming Inquiry, Report and Statement of Policy, 20 RR 1901 


(1960). 
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applied a "rule of reason" rather than a doctrinaire approach in deter- 


mining whether an applicant has evidenced sufficient threshold familiarity 
with the community it proposes to serve to warrant a grant without a hear- 
ing, and thus has applied reasonable standards distinguishing between the 
types of evidence necessary to establish such familiarity which may be 
expected from residents as contrasted to non-residents, from existing 
stations with past and continuing experience in serving an area as con- 


trasted to newly proposed stations, etc, 


The Suburban case upon which Appellant primarily relies presented 
an extreme situation where, as the Commission found, an application had 
been "prepared by individuals totally without knowledge of the area they 
asked to serve." Suburban's program proposals submitted with an ap- 
plication for an FM station in Elizabeth, New Jersey, had been prepared 
in California, where the principals of Suburban resided, and were sub- 
stantially identical to program proposals submitted by one of ‘Suburban's 
major principals in a previous application for a new FM Station in Ala- 
meda, California. The Commission found that "Suburban's principals made 
no inquiry into the characteristics of Elizabeth or its particular program- 
ming needs" and that no contacts had been made in behalf of the applicant 
or discussions on the subject of programming held with anyone in the C:ty 
of Elizabeth or in the area to be served.4 The Commission held that it 
felt that "the public deserves something more in the way of preparation 
for the responsibilities sought by the applicant than was demonstrated on 
this record,""® In affirming the Commission's action denying the appli- 
cation of Suburban, this Court, in its decision in the Henry case, supra, 
stated that "the question presented on the instant record is simply wheth- 
er the Commission may require that an applicant demonstrate an earnest 


interest in serving a local community by evidencing a familiarity with its 
| 


3 20 RR at 952b. 
* 20 RR at 952b, 958. 


> 20 RR at 952b. 
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particular needs and an effort to meet them'’® and answered the question 


in the affirmative, 


The circumstances presented in the Suburban case are a far cry 
from those presented in the instant case. Station WEAT-TV has been 
operated in West Palm Beach by its present owners since 1957. Under 
the application here in issue, WEAT-TV will render an improved signal 
to all of its present service area which it has been serving since 1957 
and, in addition, will expand its service area substantially in areas im- 
mediately contiguous to its present service area. In contrast to the situ- 
ation in the Suburban case, WEAT-TV's operation in the Palm Beach area 
Since 1957 would effectively preclude the conclusion reached by the Com- 
mission in the Suburban case that Suburban's application had been "pre- 
pared by individuals totally without knowledge of the area they asked to 
serve."" WEAT-TV's past operating experience in Florida has furnished 
it the familiarity with the area which was found lacking in the Suburban 


case. 


Contrary to the allegations of Appellant, the refusal of the Commis- 
Sion to hold a hearing to determine WEAT-TV's familiarity with the area 
it proposed to serve does not constitute a departure from Commission 
policy in like cases in the past. Thus, in the Community Service Broad- 


casters case,’ decided after the Suburban case, supra, the Commission 


refused to add such an issue where the application and pleadings reflected 
the fact that the applicant was a life-long resident of the area he proposed 
to serve and that he had had actual broadcasting experience in three cities 
located in counties adjoining the county which the applicant proposed to 
serve. A similar conclusion was reached by the Commission in the case 


of Peace River Broadcasting Corp.® 


been included concerning the familiarity of the applicant with the community 


While, in this case, an issue had 


§ s02 F.2d at 194. 


f Community Service Broadcasters, Inc., 22 RR 814 (1962). 
: 23 RR 1218 (1962). 
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it proposed to serve (Fort Myers, Florida), the Commission found that 
such familiarity was adequately established by evidence showing that the 
applicant had been a long-time resident of the State of Florida, that he 

had had extensive experience as an owner or part-owner of radio stations 
in other cities in Florida and that the applicant had made frequent visits 

to Fort Myers even though such visits had been in connection with other 
business rather than being primarily designed to acquaint him with the 
area for the sole purpose of his application. The Commission held that 
the knowledge so gained was sufficient to meet the Commission’ S require- 
ments of knowledge of the community. In the Community Telecasting Corp 
case, 32 FCC 923 (1962), the Commission further held that familiarity with 
the community inherent in the fact that the majority of the officers, stock- 
holders and directors were long-time residents of the community to be 
served was sufficient to satisfy the policies enunciated in the Suburban 


9 


case, | 


As stated by the Commission in its decision in the Community Tele- 
casting Corp. case, Supra, "Suburban stands for the Proposition that an 
applicant may be required to demonstrate an earnest interest in serving 
a local community by evidencing a familiarity with its particular needs 
and an effort to meet them; it it does not prescribe the only acceptable 
methods for Satisfying these requirements. 10 (Emphasis supplied) In 
the Suburban case, the Commission suggested that a non- -resident appli- 
cant who had no familiarity with the area which it proposed to serve might 
gain such familiarity by visits to, and interviews, discussions and contacts 
conducted within, the proposed area. Appellant apparently misconstrues 
this suggestion to mean that every applicant must contact and hold wide - 
spread discussions with local Civic, religious and educational leaders, 


= The Lindsay Broadcasting Co. case, 22 RR 805 (1961), and the Don L. Huber 
case, 22 RR 954 (1961), cited by Appellant at p. 18 of its brief, like tHe Suburban 
case, involved applications by persons who were non- residents of the:area which 
they proposed to serve and who had not otherwise indicated any familiarity with the 
proposed area. Other cases cited by Appellant at p. 18 are discussed in the text of 
our argument. 


10 32 FCC at p. 925. 
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and other members of the public within the proposed area to be served 

in order to establish familiarity with the area. (App. Brief, p. 17) While 
the Commission suggested in the Suburban case that this might be a meth- 
od for non-residents of the area to establish such familiarity, it has made 
Clear in subsequent decisions that such familiarity may also be Satisfac- 
torily established by the fact that the applicant has resided in the area to 
be served, has operated broadcast stations in the area to be served, etc. 


Appellant has further misconstrued the scope and application of the 
Commission's 1960 Report on Program Policy, supra. Thus, Appellant 
alleges that the Commission established a policy in that report requiring 
applicants "to furnish a detailed statement with each application for modi- 
fication or renewal as to the measures taken and the efforts made to de- 
termine the tastes, needs and desires of the community or service area, 
and the manner in which the applicant proposes to meet those needs and 
desires.” (App. Brief, p. 16) Appellant has ignored that this require- 
ment was stated in futuro and was prefaced with the statement of the Com- 
mission that "we intend to revise Part IV of our application forms to re- 
quire a statement by the applicant..." 20 RRat p. 1915. While the 
Commission, by Order adopted February 17, 1961, gave Notice of Proposed 


Rule Making, !? which would amend Section IV of application forms so as 


to incorporate the policy referred to in its 1960 Report, this rule-making 
proceeding has not as of this date been concluded. Thus, contrary to the 
implication of Appellant, WEAT-TV's application was not deficient since 
the 1960 Report has not yet been implemented by appropriate amendments 
of Section IV of the application form. 


Aside from the foregoing, threaded throughout Appellant's attack 
upon the adequacy of WEAT-TV's program proposals is the fallacious 
premise that an applicant (1) has the burden of ascertaining all possible 


es In the Matter of Amendment of Section IV (Statement of Program Service) of 
Broadcast Application Forms 301, 303, 314, and 315, Docket No. 13961, 26 FR 1670 
(1961). 
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needs of the area it proposes to serve, and (2) has the burden of estab- 


lishing that each program proposed is directed to serving particular iden- 
tified needs and that each such identified need be wholly served in order 
to demonstrate the applicant's "earnest interest" in serving the area to 
be served. The Commission has explicitly refused to place such impos- 
sible burdens upon applicants. | 


Thus, in the Muschel case, 1? involving applications for an FM sta- 
tion in New York City, the Commission explicitly rejected the contention 
of its own Broadcast Bureau that an applicant's inquiry into needs is in- 
sufficient unless it is demonstrated that the applicant has become familiar 
with and ascertained all the needs of the community as a whole. The Com- 
mission recognized that the question of the extent to which an applicant 
must inquire into community needs is not susceptible to simple resolution. 


However, the Commission went on to state: 


"In our view, taking into account the nature and size of the 
community involved, both applicants have made sufficient 
inquiry into community needs to meet the qualifying stand- 
ard. It was the failure to make any such effort which com- 
pelled the denial of an unopposed application in Suburban 
Broadcasters, 30 FCC 1021, 20 RR 951 (1961), aff'd. sub 
nom. Henry v. FCC U.S. App. D.C. , 302 F.20 
191 [23 RR 2016] (1963). when the community involved is 
a great urban complex such as New York City, an applicant 
need not be faulted if he does not ascertain all possible 
needs for service; neither need he be disqualified because 
he decides, in such circumstances, that he will direct his 
major or primary programming in the direction of serving 
a portion of these needs." (Ibid. at p. 1066; underscoring 
supplied.) coe | 


Appellant speculates that WEAT-TV may not have ascertained all 
possible needs for service which might exist in its proposed service area, 
As recognized by the Commission, this was a bare assertion of Appellant 
unsupported by any allegation of fact sufficient to raise a question as to 
adequacy of WEAT-TV's program proposal. However, even if it might be 


1? Herbert Muschel, 23 RR 1059 (1962). 
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established that WEAT-TV had not ascertained all possible needs for 
service in its service area as a whole, the Commission has made clear 
in the Muschel case that this would not be grounds for disqualification. 

If the urban complex of New York City presented a situation which made 
it manifestly impossible for any applicant to familiarize itself with and 
ascertain all the needs of every part of the city, it follows that it would 
be equally impossible to expect WEAT-TV to ascertain each and every 
conceivable need for program service which might exist in every segment 
of the 6,426 square miles encompassed within its present and proposed 
service area, 


Appelant's further implication that WEAT-TV's program proposals 


are deficient because WEAT-TV failed to establish that each program it 


has proposed is specifically directed to serving a particular need which 
it has ascertained is also predicated upon a Utopian premise which the 
Commission has refused to adopt. In rejecting a similar contention that 
it should apply such premise, the Commission stated in the Muschel case: 
"Again, the Bureau seems to equate basic qualification with 
achievement of Utopian goals. It is not necessary that 
each program proposed be directed to serving particular 
needs, nor that each identified need be wholly served, de- 
spite the conceded desirability of such a proposal. It is 
sufficient that a significant portion of the programming 
be directed to needs, and that such needs be met in sub- 
stantial part." (Ibid. at p. 1068) 
Appellant further contends that WEAT-TV's program proposals 
could not have been directed to any needs which may exist in the new area 
it will serve, since it incorporated, by reference, program proposals 


which had been submitted some nine months before for the area it presently 
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serves and will continue to serve,!% We suggest that Appellant's attempt 
to equate this incorporation by reference of a previously submitted pro- 
gram proposal to the situation existing in the Suburban case is maladroit 
WEAT-TV incorporated its previously submitted program proposals 
adopted for the service area it presently serves since it will continue to 
serve this area, and Appellant alleged no facts indicating that the new 
area which it would serve required any basic or radical departure there- 
from. WEAT-TV's expansion of its present service area tb an area im- 
mediately contiguous thereto manifestly did not present the question of 
familiarity with the area presented in Suburban. Further, as the Com- 
mission concluded under analogous circumstances in the Muschel case. 
there is no requirement that WEAT-TV establish that each of its pro- 
posed programs is directed to serving a particular defined need which it 
has ascertained. It is sufficient that a significant portion of the program- 
ming be directed to needs, and Appellant has not alleged a single fact in- 
dicating that WEAT-TV's program proposals will not serve some portion 
of the existing needs of its proposed service area, | 


A major defect in Appellant's attacks upon WEAT-TV's program 


proposals is that it has divorced these attacks from the context of the 
proceeding and the issues which were before the Commission for deci- 
sion. The Commission's decision was required because of the "Petition 
to Deny" which had been filed by Appellant pursuant to Sectidn 309(d) of 
the Communications Act. Pursuant to Section 309(d), the burden was on 
Appellant to set forth in such petition "specific allegations of fact suffi- 
cient to show . . . that a grant of the application would be prima facie 


inconsistent" with the public interest. The Commission properly concluded 


ag In this respect, it is pertinent to note that the condemnation of the approach 
in the Suburban case did not arise so much from the fact that the applicant had 
but rather that the applicant had 
mination that the needs of the two 
vice Broadcasters, Inc., 22 RR 814 
amming issue merely because the 
forth in an application for a station 
the similarity as reflecting the simi- 
ther, the applicant had shown that he 
a he proposed to serve and had had broadcasting 
experience in this area. 
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that Appellant's attacks upon WEAT-TV's program proposals were de- 
ficient in this regard, 


Thus, the first and only allegations made by Appellant to the Com- 
mission involving WEAT-TV's program proposals were set forth as an 
apparent afterthought in its reply to an opposition filed by WEAT-TV to 
Appellant's original 309(d) petition. The only allegations made by Appel- 
lant therein were: (1) that WEAT-TV had incorporated by reference pro- 
gram proposals which it had submitted with a previous renewal applica- 
tion filed approximately nine months before; (2) that the effectuation of 
WEAT-TV's proposed relocation of its transmitter site would more than 
double the area presentiy served; and (3) a bare assertion that “appar- 
ently no thought was given to the programming needs or desires of this 
vastly increased audience." (R. 108) While Appellant's brief to this 
Court advances various speculative hypotheses and assumptions, it should 
be emphasized that its pleadings before the Commission did not allege a 
single fact indicating or implying that the "basic characteristics" of the 
expanded area which would be served by WEAT-TV under its proposal 
would be any different from those which currently exist in its present 
service area which it will continue to serve. Nor did Appellant attempt 
to allege any facts reflecting either directly or indirectly on the adequacy 
of WEAT-TV's program proposals other than its speculative assertion 
that "apparently no thought was given to the programming needs" of the 


expanded service area which would result from the transmitter relocation. 


The Commission properly concluded that these bare assertions of 
Appellant were clearly insufficient to raise a significant question con- 
cerning the adequacy of WEAT-TV's programming proposal, e.g., that 
Appellant's petition did not contain specific allegations of fact sufficient 


to show that a grant of WEAT-TV's application would be prima facie in- 


consistent with the public interest. We submit that, even under the most 
liberal construction of the degree of specificity of pleading required by 
Section 309(d), Appellant's bare assertions and speculations could not be 


construed to constitute an "articulate statement of some fact" concerning 
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| 
WEAT-TV's program proposals which would tend to show, if established 
at a hearing, that a grant of WEAT-TV's application would contravene 


the public interest and necessity. us 


By a novel juxtaposition of the requirements of Séction 309(d), Ap- 


pellant has attempted in its arguments to shift the burden placed upon a 
petitioner under Section 309(d) to the Commission and WEAT- TV. Thus, 
Section 309(d) requires a petitioner to allege specific facts Sufficient to 
Show that a grant of an application would be prima facie inconsistent with 
the public interest and, if a petition is defective in this respect, the Com- 
mission is explicitly €mpowered to deny the petition. Appellant, however, 
apparently takes the position that if a petitioner presents bare and unsup- 
ported assertions and Speculative assumptions to the Commission, the 
Commission cannot refuse to grant petitioner a hearing unless the Com- 
mission has before it Specific facts of record which would rebut such 
bare assertions and Speculations. Thus, for example, Appellant alleges 
that there is no record Support for the Commission's conclusion that 
WEAT-TV's new transmitter location will not change the "basic char- 
acteristics" of the area to be served. (App. Br. p. 19) In the absence 

of a Single fact alleged by Appellant which would support a conclusion 
that a difference in basic Characteristics existed, it is the Appellant thar 
was deficient and not the Commission. 


In the absence of any Specific facts alleged by Appelignt Sufficient 
to indicate that there was in fact any difference in such basic character- 
istics, the Commission was not required to go any further under the 
terms of Section 309(d). Certainly, it cannot be reasonably | concluded 
that a mere speculation by Appellant that such a difference in basic 
characteristics may exist raises such a serious public interest issue 
that, despite any deficiency in Appellant's pleading, the Commission 
Should have extended its inquiry beyond matters alleged by petition and 
held a hearing on its own motion. In the absence of any facts indicat- 
ing the contrary, the Commission, in determining that a hearing 


oe 
4 or. Federal Broadcasting System v. FCC, 97 U.S. App. D.c. 293. 231 oe 


246 (1956) and Federal Broadcasting System v v. FCC, 96 U.S. App. D. C. 260. 22 


F.2d 560 (1955). 
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on this issue would be unproductive, was merely engaging in a reason- 
able presumption based on common knowledge, namely, that the area be- 
tween West Palm Beach and Miami, F lorida, is a highly homogeneous 
quasi-megalopolis dominated by a number of resort communities and 
some agriculture in outlying areas. Since Appellant failed to allege any 
facts indicating that WEAT-TV's present and proposed service areas 
were not homogeneous, the Commission should not be required under the 
terms of Section 309(d) to go on a fishing expedition by holding a hearing 


upon such an unrealistic and Speculative issue. 


We suggest that if the power granted to the Commission by Section 
309(d) to deny petitions which do not contain specific allegations of fact 
sufficient to show that a grant of an application would be prima facie in- 
consistent with the public interest is to have any meaning and content, a 
reasonable procedural decision such as was here involved in the Commis- 
sion's denial of Appellant's petition should not be subjected to judicial in- 
terference. Thus, the former protest provision of Section 309(c) (66 Stat. 
715) was eliminated and the pre-grant provision of Section 309(d) adopted 
as an alternative by the 1960 amendments to the Communications Act pri- 
marily to eliminate the abuses inherent in the protest procedures which 
were being utilized by So-called parties in interest alleging unsupported 
public interest issues as an effective device for delaying the disposition 


of Commission business. Among the specific criticisms of Section 309(c) 


which Congress intended to eliminate by the adoption of Section 309(d) was 
the fact that Section 309(c) had been interpreted to require hearings on al- 
legations of fact made on "information and belief." The legislative re- 
ports on the 1960 amendments stated that this practice of loose pleading 
by petitioners was eliminated by the provisions of Section 309(d). It 
logically follows that bare and unsupported assertions made under Section 
309(d) are entitled to even less respect since such assertions are more 
nebulous and speculative than facts alleged on "information and belief," 
The legislative history of Section 309(d) clearly reflects the intent of 
Congress to grant the Commission the right to deny petitions filed under 


17 | 


| 
Section 309(d) which were of no real consequence because they failed to 
allege specific facts raising any meaningful public interest issue. The 
protest provisions of former Section 309(c) which, in some instances, 
had been construed to restrict or limit the Commission's power in this 


respect, were deleted at the same time as Section 309(d) was adopted. }® 


II 


Appellant is here requesting this Court to overrule a line of Com- 
mission precedent almost as old as the Communications Act itself, where- 
in the Commission has consistently refused to consider alternative hypo- 
thetical sites, antenna heights, frequencies, operating power and similar 
factors in judging the public interest of an applicant's proposals in these 
areas on the grounds that such consideration would result in interminable 
delay, expense and a virtual breakdown of the Commission's procedures 
and adjudicatory processes. Telrad, Inc., 16 RR 11 (1957); WHAS, Inc. , 
16 RR 229 (1957). Thus, Appellant does not here argue that WEAT-TV°s 
proposed transmitter site to the southwest of Palm Beach would not 1m- 
prove its service or that it is inconsistent with the public interest, but 
rather argues that a hypothetical alternative site to the northwest of Palm 
Beach, which it suggests WEAT-TV should use, would be more in the pub- 
lic interest. In essence, Appellant is arguing that the Commission Cannot 
grant an application for a broadcast station under the mandate of Section 
307(b) of the Communications Act unless the applicant can establish that 
its proposal represents the optimum in service which can be conceivably 
provided as measured against any other conceivable hypothetical alterna- 


tive. 


45 H.R. No. 1800, 86th Cong., 2d Sess., p. 9-14. 
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The impossible burdens which would flow from Appellant's optimum 
use theory, if adopted, are readily apparent. For example, in order to 
assure adequate service to the public and effective use of the spectrum, 
the Commission has prescribed in its rules minimum and maximum an- 
tenna heights which may be utilized, the range of effective radiated power 
which may be used, the minimum Specific signal intensity which must be 
given to the principal city to be served, and, within these limitations, has 
permitted applicants a reasonable and necessary degree of flexibility and 


discretion in site selection, specification of antenna height, power, and 


16 
related matters. As stated by the Commission in the Telrad case, supra, 


"Taken together, these requirements effectively, and, in all but the most 
unusual situations, sufficiently limit the location of antenna sites so as 
to effectuate the requirements and purposes of Section 307(b) of the Act 
as implemented by 3.606 of our rules." The Commission, in its rules, 
has recognized the impossibility of establishing absolute requirements 
which would require optimum use if for no other reason than that the dy- 
namics of radio technology would obsolete tomorrow that which might be 
a reasonable absolute today. The optimum Site, the optimum antenna 
tower height, or the optimum maximum power which might be proposed 
by an applicant is not static -- it is constantly in a state of flux in re- 
sponse to the dynamics of an ever -improving technology. Thus, the Com- 
mission has permitted applicants a necessary degree of flexibility in 
shaping their proposals upon the reasonable assumption that any attempt 
to establish absolute or optimum service requirements would be too 
ephemeral to warrant the application of sucha rigid optimum require- 


ment. 


The Commission, of course, does not rely solely upon its rules and 
allocation policies as a means of effectuating the requirements and pur- 
poses of Section 307(b) of the Communications Act. The policy of Section 
307(b) is also applied by the Commission on an ad hoc basis in considering 


fae see Ss 
16 16 RR 11, at p. 16. 
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applications where this issue is properly presented. Thus, where appli- 
cations are filed proposing service to different principal communities 
which, for engineering reasons, are mutually exclusive, the Commission 
utilizes Section 307(b) as the criteria for determining which of the com: 
munities will receive a new service to the exclusion of the others, ! ” Also, 
where an applicant proposes a new service which would cause technical 
interference to an existing station, the Commission applies Section 307(b) 
for the purpose of determining whether the new service proposed out- 
weighs the loss of service to the second station. : Section 307(b) criteria 
are further applied where a station proposes a major change in facilities 
which will add service to a new area at the expense of service to the area 
it already serves. Here again, the policies of Section 307(b) are applied 
for the purpose of determining whether the gain in new service would out- 
weigh the loss of the old service,!? Appellant would add to these ad hoc 
situations involving real, meaningful and measurable conflicts of elec- 
trical interference and "demand" which must be reconciled. With the fair, 
efficient and equitable distribution requirements of Section 307 (b) a new 
and novel requirement; namely, that the Commission must compare the 
gain in new service which would flow from the grant of an applicant’ s 
proposal with any abstract gain in service which might conceivably be 
shown under a variety of hypothetical alternatives. 


Among the many cases in which the Commission has refused to 


compare an applicant's proposal with a hypothetical alternative, the Tel- 
rad case, Supra, most directly reflects a situation analogous to the in- 
stant case. In that case, Station WESH-TV, among other things, was 
granted permission to relocate its transmitter site. Pursuant to the then 
existing provisions of Section 309(c) of the Communications Act, a joint 
protest to this grant was filed by several other broadcast stations serving 


| 
7 Fcc v. Allentown Broadcasting Corp., 349 U.S. 358 (1955). | 


Democrat Printing Co. v. FCC, 91 U.S. App. D.c. 72, 202 F.2d 296 (195. 


9 Television Corp. of Michigan v. FCC,__iU.S. App. D.c. , 294 F.2d 
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os (1961). 
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the area. The protestants sought to have the hearing issues enlarged to 
permit a showing by them that a hypothetical alternative site would be 

more in the public interest than the site proposed by the applicant. The 
Commission's decision explaining why such requests to consider hypo- 
thetical alternatives must be rejected contains such cogent and concise 


reasons as to warrant quoting therefrom in extenso. Thus, in denying 


the request that it compare the applicant's proposed operation with a 
hypothetical operation, the Commission held: 


"17. ** * The operation proposed by protestants, however, 
is based upon a purely hypothetical and conjectural Site, 
the availability, accessability and suitability of which are 
unknown. To set aside the existing grant to Telrad, Inc. on 
the basis of the facts alleged in the excluded issues would, 
therefore, have the effect of eliminating an assured gain 
of service to the public in favor of a supposititious even- 
tuality, the implementation of which is by no means certain 
of accomplishment. The Commission does not consider 
that such an action on its part would be in the public inter- 
est. 


18. The Commission's long standing policy against giving 
consideration to proposals involving alternative facilities 
is fully consonant with Section 308(b) of the Communica- 
tions Act and § 1.304 of the Commission's Rules, both of 
which, in effect, place upon the applicant the burden of 
specifying site, frequency, power, hours of operation, and 
such other data as may be required by the Commission. 
Additionally, as pointed out by the Broadcast Bureau, Sec- 
tion 309(a) of the Communications Act directs the Commis- 
sion to grant applications for construction permits or modi- 
fication thereof if it is found that the public interest, con- 
venience and necessity will be served thereby and, con- 
versely, there are no provisions of either the Communica- 
tions Act or of the Commission's Rules which require the 
Commission to find that a grant would better serve the 
public interest than would some other proposal by the same 
applicant. In the absence of such specific provisions, the 
Commission cannot conclude that the public interest would 
be best served. by placing upon applicants the burden of be- 
ing prepared to defend an otherwise acceptable proposal 
against alternatives such as are proposed herein, the num- 
ber of which would be limited solely by the ingenuity of the 
applicants’ adversaries. The Commission's policy has been 
thoroughly expounded in its decisions both subsequent to and 
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antedating the Beaumont decision, supra, which is relied 
upon by protestants. Although concerned with the use of 
alternative frequencies rather than alternative sites, | 
these decisions present Situations analogous to the pres- 
ent proceeding, They have held uniformly that compari- 
son of alternative facilities will not be made where such 
alternative is substantially different from and not com- 
parable with the facilities requested by the applicant. | 
All-Oklahoma Broadcasting Co., Aug. 20, 1948, 4 RR 709, 
710; Belleville News- -Democrat, August 20, 1948, 4 RR 
711, 713; John Poole Broadcasting Co. (KBIG), Oct. 2, | 
1953, 9 RR 1018, 1021; Dorsey Eugene Newman, Jan. 26, 
1956, 12 RR 211, 213. The courts have held that the Com- 
mission cannot award facilities substantially at variance 
with those requested. Plains Radio Broadcasting Co. v. 
FCC, CADC 1949, 175 F, (2d) 359, 85 App. D.C. 48 [4 RR 
2157]. PANG AG "RR at pp. 16- 17. | 


Appellant recognizes that the Telrad decision represents an unquali- 
fied rejection by the Commission of the arguments Appellant] iis advancing 
in this case. (App. Br. , P. 29) In an attempt to circumvent the applica- 
tion of the Telrad decision, Appellant does not attempt to directly attack 
the logic of the Commission's rationale. Nor does it attempt to distin- 
guish the Telrad case from the instant case. Rather, it contends that if 
the Telrad case stands for the Proposition enunciated therein, it is in di- 
rect conflict with this Court's decisions in the Michigan and Beahinont 
cases, 7° We submit, however, that in arguing that any such conflict ex- 
ists, Appellant has misinterpreted the intent, scope and effect of this 
Court's decisions in the Michigan and Beaumont cases, 


In the Michigan case, Station WOOD-TV requested Cominission ap- 
proval of a proposed relocation of its transmitter site. While: jthe pro- 
posed move increased WOOD-TV's overall service area, it also resulted 
in some loss or degradation of existing service. This Court held that, 


where a proposed move would cause loss or degradation of existing serv- 


ice, the Commission must set forth Clearly in its findings the countervailing 


| 
: Television Corp. of Michigan v. FCC, U.S. App. D.C. , 294 F.2d 


730 (1961); Beaumont Broadcasting Corp. \ v. SECC, 91 U.S. App. D.C. 11, 202 


F.2d 306 (1952). 
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facts which justify such loss or degradation of existing service before it 
may find such site relocation to be in the public interest. In the instant 
case, however, the site relocation will cause no loss or degradation of 
service to any of the area presently served by WEAT-TV. Indeed, as 
Appellant concedes, all of the areas presently served by WEAT-TV will 
receive an improved signal from the proposed site. Further, the pro- 
posed move will increase WEAT-TV's coverage area so that it can serve 
an expanded area and additional hundreds of thousands of people. Thus, 
in the instant case, this Court is not confronted with the problem found 
in the Michigan case, since the relocation of WEAT-TV's transmitter site 
will not, by the Appellant's own admission, cause any loss or degradation 


aie , ral 
of existing service. 


Nor does the Telrad decision contravene the principles this Court 


established in the Beaumont case.2”_ In the Beaumont case, Ozarks ap- 


plied for a construction permit which would cause interference to Beau- 
mont, an existing licensee, operating on the same frequency. The engi- 
neering expert for Ozarks testified that he had been unable to design a 
practicable directional antenna array which would afford protection to 
Beaumont and other stations operating on the same frequency of 560 kc. 
Beaumont then attempted to prove in rebuttal that there were one or two 
directional antenna systems which could afford such protection without 
causing any loss of service coverage by Ozarks. This Court, in revers- 
ing the Commission for refusing to accept and consider such rebuttal evi- 


dence, stated: 


*1 The cases of Hall v. FCC, 99 US. App. D.C. 86, 237 F.2d 567 (1956) and Tri- 
angle Publications, Inc. v. FCC, 110 U.S. App. D.C. 214, 291 F.2d 342 (1961) cited 
by Appellant (App. Br., p. 28, note 11), like the Michigan case, Supra, involved 
cases where a grant of the application resulted in loss or degradation of existing 
service. The case of Interstate Broadcastin, Co. v. FCC, 105 U.S. App. D.C. 224, 
265 F.2d 598 (1959) cited by Appellant, as it evolved, did not present a question of 
alternative sites but involved Section 307(b) issues arising from an application for 
a new radio station to the extent that the grant thereof might cause interference to 
other stations. 


22 The Beaumont decision was distinguished by the Commission in the Telrad 
case, supra, for reasons similar to those discussed herein. 
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| 
"The issue tendered by this proffer was not whether | 
Beaumont's rather than Ozarks' antenna proposal | 
should have been adopted. It was whether the public 
interest would be served by a grant to Ozarks with 
attendant interference when such interference might 
be eliminated by an antenna design not advanced by | 
Ozarks. Moreover, the proffer raised some question 
concerning the meaning of Ozarks’ testimony to the | 
effect that no 'practical' interference-free antenna sys- 
tem could be devised." 202 F.2d at p. 311. 


In the Beaumont case, Beaumont desired to protect itself against a loss 


or degradation of service in its service area which would flow from in- 
terference which Ozarks' proposal would cause by showing that there 
were "practical" antenna arrays which would eliminate interference be- 
tween it and Ozarks without in any way affecting Ozarks’ coverage. Since 
Ozarks was predicating its case in substantial part upon the contention 
that it was not practical to design a directional array which would protect 
Beaumont from interference, this Court concluded that Beaumont should 
have been given the right to rebut such evidence. Contrary to the facts 

in the Beaumont case, WEAT-TV's proposed transmitter relocation will 
not cause interference to Appellant or anyone else and will not result in 
denying or degrading service to persons now receiving service from 
WEAT-TV or from anyone else.?° ! 

One of the more pertinent considerations which the Commission 
found in the Telrad case militated against giving any consideration to 
hypothetical and conjectural sites is that the availability, accessibility 
and suitability of such hypothetical sites are usually unknown. This is 
particularly true of the hypothetical alternative site urged by Appellant 
in this proceeding. This site was apparently analyzed by Appellant's 
consulting engineer on the basis of its geographical coordinates and other 


20 Aside from the cases cited by Appellant which we have already discussed 
herein, the remaining cases cited and discussed by Appellant with reference to 
this issue in the aggregate merely reflect the fact that the Commission has con- 
sistently applied the fair, efficient and equitable distribution criteria of Section 
307(b) to numerous and varying situations which are not pertinent within the con- 
text of the facts of this case. 
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< 
engineering criteria without giving any further practical consideration 
as to its availability, accessibility or Suitability as a transmitter site, 
Thus, for example, there is no indication as to who owns the real estate 
at Appellant's hypothetical alternative site, nor any indication that such 
Owner would be willing to sell. Nor has Appellant indicated whether its 
hypothetical site is zoned or could be zoned for use as a transmitter Site. 
Nor does Appellant show that appropriate aeronautical clearance could 
be obtained for its suggested hypothetical site beyond the belief of its 


consulting engineer that the alternative sites assumed in his study may 


be acceptable to aeronautical interests, “4 


By way of contrast, Section V-C of FCC Application Form 301 re- 
quires an applicant to specify its proposed transmitter location in sub- 
stantial detail. In addition, while an applicant is not required to own or 
have legal control of the transmitter site so specified, he must be pre- 
pared to establish that such site will be in fact available,”° WEAT-TV 
has met these requirements of specificity, optioned its proposed site, ob- 
tained aeronautical clearance from FAA, and otherwise gone through those 
steps necessary to make certain that its proposed site would in fact be 
available. (R. 96) As concluded by the Commission in the Telrad case, 
supra, the public interest would not be served by requiring an applicant 
to go through all these essential steps involved in site selection prior to 
filing an application and then place upon the applicant the additional burden 
of being prepared to defend such site against hypothetical alternatives, the 
number of which would be limited solely by the ingenuity of the applicant's 


adversaries. 
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There is one further practical consideration which would tend to 
make any consideration of hypothetical alternatives completely abortive, 
While the Commission has the power to grant or deny an application on 
the basis of the proposals made to it by an applicant, it has no power un- 
der the Communications Act to require an applicant to file an application 
for some alternative. Thus, if this Court should overrule the Commis- 
sion's long line of precedent refusing to consider hypothetical alternatives 
and the Commission should then further determine that Appellant's hypo- 
thetical alternative might be more in the public interest than WEAT-TV's 
proposal, the only action that the Commission could take would be to deny 
WEAT-TV's pending application. It could not require WEAT- TV to apply 
for Appellant's suggested alternative. The net result would be that WEAT- 
TV would be left to operate a limited service at its present site. While 
this would effectively eliminate the assured and conceded gain of service 
to the public which will flow from WEAT-TV's proposal, it would not bring 
about the supposititious eventuality of improved service by WEAT- TV or 
anyone else which Appellant urges would flow from its hypothetical al- 
ternative, Thus, comparisons between an applicant's proposal and hypo- 
thetical alternatives have no meaning or content. | 

| 

In considering the validity of Appellant's arguments, the novel Sec. 
tion 307(b) optimum-use-hypothetical- -alternative theory which it advances 
should also be considered within the context of its impact upon the broad- 
cast industry as a whole. If Appellant's optimum-use theory is adopted 
by this Court, it would not only apply to relocations of existing trans mit- 
ter sites but would apply equally to new proposals, applications for renew- 
al of licenses, etc, Thus, for example, every applicant for renewal of li- 
cense would be required to re-establish every three years when it applied 
for a license renewal that its existing transmitter Site, tower heights, etc. , 
still permit (if they ever have) the optimum in service as against all con- 
ceivable hypothetical alternative sites, tower heights, etc. Thus, minor 


technological improvements, growth or shifts in urban population, anda 


host of similar factors might well serve to obsolete the vast majority of 
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existing television transmitter locations in the United States every three 
years if Appellant’s optimum-use theory becomes law, because it could 


then be argued that an alternative site five or ten miles away would render 


more service. We cannot believe that Congress, in adopting Section 307(b), 


ever intended that it be utilized to Cause such artificial and superficial ob- 
solescence under Appellant's optimum-use theory, since it is obvious that 
any such result would soon turn the Commission's processes and the en- 


tire broadcast industry into a shambles. 


CONCLUSION 


For all the foregoing reasons, the Commission's grant to Intervenor 
WEAT-TV, Inc. should be affirmed. 


Respectfully submitted, 


VERNON C. KOHLHAAS 


1000 Ring Building 
Washington 6, D. C. 


Attorney for Intervenor WEA T-TV, Inc. 


October 29, 1962 
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PRELIMINARY STATEMENT 


Appellee's Brief contains a completely adequate defense of the 
Commission's orders from which these appeals are taken. Intervenor 
will not, therefore, impose upon the Court or the parties by recanvassing 
the matters covered in that Brief. Here we will deal with deficiencies in 
Appellant's Brief not explicitly dealt with by Appellee. 


SUPPLEMENT TO COUNTERSTATEMENT OF CASE 


Intervenor, Scripps-Howard Broadcasting Company (hereinafter 
sometimes referred to as "Scripps-Howard" or "WPTV") hereby adopts 
the Counterstatement of the Case made by Appellee (hereinafter referred 
to as "Commission") rather than the Statement of the Case contained in 


the Brief of Appellant, Wometco Enterprises, Inc. (hereinafter sometimes 


referred to as "Wometco" or "WTVJ"). This Supplementary statement 
is made only for the purpose of putting into proper perspective certain 
background facts concerning its application and certain procedural 
aspects of the case because Appellants have given only a partial state- 
ment of the relevant facts. 


Scripps-Howard is the licensee of television stations in Cleveland 
and Cincinnati, Ohio and Memphis, Tennessee. Consequently, it is aware 
of the public statement of policy issued by the Commission in 1960, sug- 
gesting that it is the responsibility of broadcast licensees and applicants 
to affirmatively undertake the ascertainment of local needs and the 
formulation and planning of programs to meet these needs. 


AS a part of its application, Scripps-Howard represented to the 
Commission that (R. 177, 178, 182): 


"™ * * it made a study of the potentiality of the Palm Beach 
areas and other areas contiguous thereto. On the basis 
of this study Scripps-Howard Radio concluded that if the 
coverage of WPTV were improved and expanded the station 
would make a Substantially greater contribution to the 
development of community interests." 
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"* * * Investigations have been made of potential sites in 
the Palm Beach area and the one Specified in this appli- 
cation was finally selected because, operating from this 
new site with the antenna height and power proposed 
herein, Station WPTV will lose none of its present cover- 
age. At the same time, it will improve its signal to Boca 
Raton, Deerfield Beach, Pompano Beach and other com- 
munities which do not now receive television service 
reflecting their particular needs, but which the investiga- 
tions of Scripps-Howard Radio show to be an appropriate 
public service responsibility of a Palm Beach station." 

| 


"On the basis of its Study of the needs and interests of the 
area proposed to be served, Scripps-Howard Radio, Inc. 
has formulated the attached schedule of the local programs 
which it will initially broadcast as the operator of Station 
WPTV * * *, In preparing the latter schedule, Scripps- 
Howard has assumed that the NBC network will continue 
its affiliation with WPTV, and programs from NBC's fall 
schedule have been inserted," 


Although Scripps-Howard did not detail the particulars of its 
Studies and investigations, the program submissions in its application 
make it unmistakably clear that the programs were formulated as the 


result of studies which included consultation and joint planning with 
local entities. The Specific local programs thus formulated and submit- 
ted with the application refer repeatedly to the fact that said programs 
are geared to fulfilling the needs of various cities and populations 
within the WPTV coverage area. For the convenience of the Court we 
reprint as an appendix to this Brief the pertinent portion of the local 


programming exhibit contained in Scripps-Howard's application (R. 182- 
185), | 


In addition to local programs, Scripps-Howard proposed to con- 


tinue to carry programs from the Same network (NBC) which was 

affiliated with WPTV at its former Site. That it is in the public interest 

to continue this network affiliation is obvious when it is considered that 
| 
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the City of West Palm Beach does not receive q dependable NBC net- 


work television service from any other source, 


In its application Scripps-Howard presented plans for a well- 
rounded program service PropoSing to render the following weekly per- 
centages of programs in the various categories provided by the Com- 
mission's application form (based on a Proposal to operate 129 1/2 
hours per week): talks - 5.9%; discussion - 2.9%; news - 11.5%; edu- 
cational - 4,4%; agricultural - 1.0%; religious - 2.4%; and entertainment 
- 71.9%. Its programming proposal by classes of Programs consisted 
of approximately 65% of network Programs and the balance of film and 
local live programming. In the latter classification Scripps-Howard 
proposed to carry approximately 15% local live programming. (R. 174- 
176) 


The principal thrust of Wometco's "Petition to Deny" was directed 


to the question of whether WPTV should have chosen the site specified 
in its application or some other hypothetical transmitter site suggested 
by Wometco, and to charges that WPTV was bent on invading its market. 
In Wometco's Petition to Deny, the only mention of programs were as 
follows: an argument that the programs and proposals submitted were 
those of Scripps-Howard and not those of the applicant, John H, Phipps 
(R. 78); reference in its arguments on the allocations question to the 
fact that operating from its proposed site WPTV would be inc reasing 
the overlap of NBC Television Network service (R. 70, 72, 77), anda 
conclusion that an issue Should be included in any hearing to be held 
Seeking the determination as to whether WPTV had made any Studies or 
Surveys with respect to need, preferences, tastes, and desires for the 
proposed services (R. 80). The facts outlined above shown on the face 
of the WPTV application constituted in Scripps-Howard's mind a com- 
plete and adequate answer to these contentions. 


Se 


This, we suggest, is a sufficient response to the statement made by Wometco 
in its Brief that the showing in its Petition to Deny, as to programming, was un- 
controverted (Br. 14). 
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Not until it filed its Reply to Opposition did Wometco make its 


contentions clear. In said Reply, Wometco for the first time indicated 
it was not so much questioning: WPTV's proposed program service to 
West Palm Beach and its environs, but was alleging WPTV had not 
made any attempt to meet the needs of the City of Miami (R. 115), 
That Scripps-Howard considered this point irrelevant then and now is 
demonstrated by our Argument below. | 


SUMMARY OF ARGUMENT 1 
t 


Wometco's contentions with respect to the first question are 
based on the assumption that Station WPTV operating from its new site 
will render an acceptable television service to the City of Miami. 
Reference to the Commission's Rules and Engineering Standards for 
television establish that Wometco's assumptions are incorrect because 
the signal which WPTV would provide to the City of Miami is appro- 
priate only to serve a rural area and will not be of sufficient strength to 
provide a service to the urban area of Miami. This circumstance, plus 
the fact that Miami's four operating VHF stations (anda fifth Station 
soon to start operations) deliver to Miami an appropriate signal and 
are rendering a local program service to Miami, made it unnecessary 


for WPTV to Propose programs designed to meet the needs of that city. 


a 
It will be noted that Intervenor, Sc 
Arguments on both 
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ARGUMENT 
Preliminary Statement 
ery tatement 


Scripps-Howard adopts the Arguments made by the Commission 
in its Brief concerning the two questions presented. This Brief will be 
devoted to the first question presented insofar as it involves the WPTV 


application. 


I, 


The Fact That WPTV Operating From Its New Site 
Would Render a Signal of Sub-standard Quality to 
the City of Miami Made It Unnecessary for WPTV to 
Consider the Specific Programming Needs of Miami. 

The full scope of Wometco's contentions with respect to duplica- 
tion of services, including overlap of network affiliations, as well as its 
arguments as to the necessity for WPTV and WEAT-TV to meet the 
programming needs of the City of Miami, are without merit when con- 
sidered in respect to basic television engineering facts, In Short, it is 
recognized by the Commission as well as the television industry, that 
the Grade B signal which WPTV will deliver over Miami and will 
thereby cause the overlap and duplication of service complained of by 
Wometco, is of sub-urban quality and does not constitute a television 
“service” either under the Commission's Rules and Standards or the 


realities of the Situation. 


WPTV's new transmitter site is located approximately 55 miles 
from the center of the City of Miami. Operating on Channel 5 with its 
autho rized facilities, 100 kw effective radiated power from an antenna 


height approximately 1000 feet above average terrain, WPTV's princi- 


pal city contour (74 dbu) extends southward in the direction of Miami 


approximately 28 miles, and falls Short of coverage of the community 
of Fort Lauderdale, WPTV's Grade A or 68 dbu Signal falls short of 
the northernmost boundary of the City of Miami by some ten miles. 
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The entire Miami urbanized area thus lies in WPTV's Grade B cover- 
age and receives a signal of somewhat less than 68 dbu. (R. 193, 205) 


The Commission's Sixth Report and Order and othen reports and 
orders in the proceedings leading thereto, particularly the Third Notice 
of Proposed Rule Making, are the foundation of its Engineering and 
Technical Standards for determining television service to the public. 
Appendix B of the Third Notice — Technical Specifications — re-adopted 
as a part of the Sixth Report, provides that a median field Strength of at 
least 68 dbu (Grade A service) is necessary on Channels 2-6 to over- 
come noise and interference in urban areas. A median field strength of 
68-47 dbu (Grade B service) on Channels 2-6, is inadequate for service 
to urban areas. It is clear from these requirements that the Grade B 
Signal which WPTV would deliver to the urban area of Miami is not 
adequate to provide service.! This is emphasized by the fact that in 
that area four stations now (and a fifth Shortly) render "city grade" 


service, i.e., a median field Strength in excess of 74 dbu. The conten- 


tion that WPTV should program for the City of Miami is sheerest 
| 


makeweight.2 


ee ee 
‘ Sixth Report and Order, I (para. 3) RR 91:599, and Third Notice of Proposed 
Rule Making (FCC 51-244), dated March 21” 1951. | 
hs operated in 
imore, Maryland, are loca han WPTV is to 
Miami. They deliver a Grade gnal to Washington.| The quality of 
re stations, viewed in most 
on of the inferior quality of Grade B 
Baltimore stations overlap and duplicate 
Washington area to a greater extent than 
e Miami NEC station. No gone has ever 
-Washington overlap is bad. A suggestion that Balti- 
more stations, because they put a Grade Bor better service into Washington, 
are obligated to render a program service designed to meet the needs of 
Washington, is absurd. 
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CONC LUSION 


For the foregoing reasons, as well as the reasons advanced in 
the Appellee's Brief, the Commission's grant to Intervenor, Scripps- 


Howard Broadcasting Company, should be affirmed. 


Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVITZ 
HARRY J. OCKERSHAUSEN 


938 Bowen Building 
Washington 5, D. C. 


Attorneys for Intervenor 
Scripps-Howard Broadcasting Co. 


November 8, 1962 


Exhibit 3 


APPENDIX : 
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Program Proposals 


On the basis of its Study of the needs anj interests of the'area 
proposed to be served, Scripps-Howard Radio, Inc. has formulated the 
attached schedule of the local programs which it will initially broad- 
cast as the operator of Station WPTV. (Annex A) The over-all sched- 
ule of its proposed programs for a typical week of operation from the 
proposed new site is attached as Annex B. In preparing the latter 
schedule, Scripps-Howard has assumed that the NBC Network will 
continue its affiliation with WPTV, and programs from NBC's fall 
schedule have been inserted. | 

As the Commission's records will show, the Seripps- Howard 
Radio, Inc. television stations have an excellent record of program per- 
formance in the communities they serve and the Commission may rely 
upon Scripps-Howard to carry out all of its policy and program commit- 
ments. It is the firm intention of Scripps-Howard Radio, Inc. to carry 
out the proposals made herewith and to back the Palm Beach operation 
with the best of its managerial experience and other resources. In- 
cluded in its efforts will be an extensive promotional activi ty calcu- 
lated to ensure the widest acceptance of Station WP TV in the area. 

With these objectives in mind, Scripps-Howard has estimated that its 
costs of operation for the first year will exceed the station’ S revenues. 
But it believes that in the long run the station will be a financial suc- 
cess under its ownership. For these reasons it is respectfully submit- 
ted that the simultaneous grant of this application and the companion 
application for the assignment of license of Station WPTV to Scripps- 
Howard Radio, Inc. will be in the public interest. | 


A-2 
ANNEX A 


DESCRIPTION OF PROPOSED 


NEW LOCAL PROGRAMS 
UNCLE PAUL (9:15 -- 10:15 A.M., Monday thru Friday) 


This is a program designed primarily for pre-school age children. 
The "Uncle Paul" will invite his studio guests as well as his home 
audience to share in songs, dances and games, including visits to such 
mythical places as the magic farm and forest. The program will also 
include puppets and other "friends" of Uncle Paul. The children will 
all participate in the various activities designed to teach good manners 
and courtesy as they entertain. 


BE MY GUEST (10:15 - 10:30 A.M. Monday thru Friday) 


This daily program is devoted to various subjects of public interest 
and importance. The program host will introduce each program but 
will not necessarily participate in the body of the program. The pro- 
gram may either be live, taped or on film. The distribution of program 
content is as follows: 


Monday: "Here We Live" This program is devoted to present- 
ing activities, projects, problems and 
talent of various cities within the WPIV 
coverage area. Only one community 
will be featured per program. 


Wednesday: "Farm Almanac" This program will feature county and 
Federal Agricultural agents with help- 
ful information pertaining to the agri- 
cultural needs of the area. 


Friday: "Ten O'Clock Scholar" This program in cooperation with 
school board officials of the towns 
within WPTV’'S area will feature news 
of school activities in various schools 
throughout said service area. Pupils 
will frequently appear as participants. 


Tuesday and Thursday: Will be devoted to varied subjects in- 
cluding programs concerning high- 
way and water safety, news of the Ad- 
vertising Federation of America, 
travel, civic activities, Park Depart- 
ment activities, organization news, 
and other programs of an informative 
or educational nature. 


(Annex A) 
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JEWISH HOUR (7:00 A.M. Saturday) 


This program offered to the members of the Jewish faith for the pre- 
sentation of inspirational messages. | 


CALL THE DOCTOR (9:30 A.M. Sunday) 


Program to be presented in cooperation with area Medical Association. 
Each week a different panel of physicians will be on hand to answer 
questions related to an announced subject. Viewers will be givena 
telephone number to call for submitting questions. The calls will be 
answered by doctors' wives who will pass them on tothe panel for re- 
ply. As far as possible, panelists will be specialists ion the subiect of 
the day. 


IMPACT (5:00 P.M. Sunday) 
| 

This program will present individuals giving conflicting views or con- 

troversial subjects of public interest and importance, moderated by the 

WPTV News Editor. Every effort will be made to feature informed and 

respected panelists as participants 


TV BANDSTAND (4:00 P.M. Sunday) 


This program features representative teen-agers from various schools 
within the WPTIV coverage area dancing to the popular music of today. 
Guest artists will appear and competitive dance contests will be con- 
ducted. If possible, the participants will be selected with the help of 
school officials and school organizations - such as pep leaders, bands, 
etc., will appear. 


CARTOON CARNIVAL (6:00 P.M. Monday thru Friday) 


This children's program will feature filmed cartoons. | Moderated by a 
station personality. Educational material under the auspices of a local 
school will be inserted in this program. 


SENIOR CITIZEN (5 P.M. Saturday) 
This hour-long program is devoted to the activities of the area's senior 
citizens It will highlight sporting events, dancing, hobbies, and any 

other activity of interest to the elder members of the communities served 
In addition the problems and accomplishments of this group will be brought 
to the attention of WPTV's audience. 
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LOCAL NEWS 


In addition to the foregoing program proposals, Scripps-Howard will 
establish a new and expanded News Department. It will include the 
addition of two photographers and two news editor-telecasters to be 
added to the station's existing news staff, as well as "stringers" in the 
cities of Ft. Pierce, Jupiter, Boynton Beach, Delray Beach, Boca Raton, 
Pompano Beach and a regular reporter-photographer in Ft. Lauderdale. 
This additional manpower will make possible far more complete and 
comprehensive coverage of the local news not only in Palm Beach, but 
in the other cities as well. It is believed that local television news with 
the impact and accuracy of film, and the enlarged scope made possible 
by professional reporting is desirable and would be of great interest to 
the citizens of the Palm Beaches and the cities in the station's expanded 
coverage area. In this new concept of news, it is proposed to alter the 
station’s program schedule to include an additional hour and twenty min- 
utes of local news programming per week. 


There appears to be the need for more detailed weather information and 
analysis, and it is proposed to schedule an additional fifty-five minutes 
per week devoted to weather programming as well as an addition to the 
staff of a professional meteorologist. 
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Appellee, 
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FEDERAL COMMUNICATIONS comarssron, 
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SCRIPPS-HOWARD BROADCASTING Co, ; 
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PETITION OF APPELLEE FOR REHEARIN 
RETLTION OF APPELLEE FOR REHEARING 


The Federal Communications Commission, appellee in the above- 


entitled cases, requests that this Court grant rehearing, includ- 


ing provisions of the Communications Act, i.e., whether the pos- 


Sibility of Superior alternatives requires denial of a proposal 


ay a 

which otherwise is in the public interest, 
The Court has held that the Commission was required, under 
Section 309(e) of the Communications Act, as amended, 47 U.S.C, 


309(e), to hold an evidentiary hearing on the applications of 


with respect to two issues raised by the appellant: 
(1), whether the applicants’ program Proposals were designed 
to and could be expected to meet the needs of the area to be 
Served and (2), whether the proposed changes in site would re-~ 
Sult in a fair, efficient and equitable distribution of tele- 
vision service and would otherwise be consistent with the pub- 


lic interest. Rehearing is sought particularly with respect 
2/ 


to issue No, 2, 

In its pleadings in Opposition to the applications of WEAT- 
TV and WPTV, Wometco conceded that the two applicants, operat- 
ing as proposed in their applications, would serve over 450 


Square miles which presently receive no service (J. App. 7), 


1/ Station WEAT-TY also proposed to increase its antenna height 
from 310 to 990 feet, and to increase effective radiated power 
from 100 kw to 316 kw (J. App. 39); Station WPTV also proposed 
to increase its antenna height from 470 to 988 feet (J. App. 
77). 


, the programing issue, only 
even if there was no sub- 
@ grant could not be made 
because of the policy 
tco. See pp. 12-13, 


38 
and would provide additional Coverage, without losing any of their 
Present coverage (J, - It urged that iis applications were 
not in the public interest on the grounds teens applicants 
would bring to Miami (within their expanded coverage area) net- 


work programs already carried by Miami Stations (J. App. 13-14, 


31), and that there was a considerable area for an alternate site 


north of Palm Beach and West Palm Beach from wh 


WPTV could construct 


Wometco recognized that the question of the relevance of 


its data on the Suggested alternative site was Squarely raised 
| 


| 3/ 
(J. App. 31-37) and, in seeking rehearing before the Commission, 


it stated that the Commission in effect had declined to consider 
the question since it had held, as a matter of law and policy, 
that it need not consider the allegation that ani alternate site 
would be preferable (J. App. rohan We agree that the Commissions 
decisions (WEAT-TV, J, App. at 40-42. WPTV, J. App. at 78-81) 


held that Wometco failed to raise Substantial and material ques- 


3/ In seekin 
WEAT-TV, 


ly receives 
he Northwest of the present 
more service to "white" [no Setvice] and 
] areas." (Matter in brackets added, ) 


4/ See also Wometco’s brief, p. 24, and reply brief, Pp. 10-16, 
| 
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tions of fact because the facts alleged were not material to a 
disposition of the pending applications, The Court appears to 
have deemed the benefits of the alternate Site suggested by 
Wometco to be a relevant conSideration, and that the Commission 
therefore misjudged the public interest standard. The import- 
ance of this issue compels us to seek rehearing. 

The question is essentially whether an application in con- 
formity with all of the basic Standards contained in the Com- 
mission's rules, and Otherwise in the public interest, shall 
be found not to be in the Public interest because an alternative 
Proposal, made neither by the applicant nor by any party whose 
application is entitled to comparative consideration, would be 


5/ 
preferable, This is not the issue Presented in Television 


Corporation of Michigan v, Federal Communications Commission, 
Lorporation of Michigan eee eunications Commission 


111 U.S. App. D.C. 101,294 F.2d 730, of whether a change in 
facilities is contrary to the Public interest where it would 
result in a degradation of the service being rendered by the 
applicant under his existing authorization. It is conceded 


that mo such degradation is involved, and that, in fact, an 


3/ We believe this is a correct statement of the basic issue, 
Since the only other fact alleged by Wometco on this issue 
was that the wider coverage proposed by WEAT-TV and WPTV 
would bring duplicate network services to Miami and a gener- 
ally larger area than had Previously received such a duplica- 
tion. But, we do not read the Court's Opinion as holding 
that this was a substantial independent ground for denial, 
taken out of the context of the comparision of sites de- 
manded by Wometco. 


-5- | 


increase in service areas will result from the grants. 

The broad potential impact of the problen is apparent, 
First of all, it is clearly applicable to all radio services 
which are licensed under the same public interest Standards 
of Sections 307, 308 and 309 of the Act, 47 u.sic. 307, 308 
and 309, This includes Standard broadcast (AM) applications 
and frequency modulation (FM) applications as well as tele- 
vision broadcast applications, and also applications for the 


many non-broadcast uses of radio. Secondly, it is equally ap- 


plicable to applications for Original license and renewals of 


license,as well as applications seeking a modifigation of exist- 
ing authorizations, For, if an application to change facili- 
ties must be measured against possible alternatives, there 

would appear to be no reason Why original and renewal appli- 
Cations should not be Similarly measured against possible al- 
ternatives, Finally, if the Commission is required to consider 
alternatives Suggested by a party in interest such as Wometco, 

| 


its own statutory responsibilities would also appear to require 


it to search out such alternatives, even in the absence of an 


objecting party. See Clarksburg Publishing Co. vk 
| 


Communications Commission, 96 U.S. App. D.C. 211, 
—mnrgiions Commission | 


225 F.2d 511, 


In addition, the elements of a proposed Operation to which 
| 
the theory urged by Wometco would apply cannot be limited to 
| 
the location of antenna sites, [It might be urgedjwith precise- 


ly the same force and validity that an applicant could serve a 


a 6tee 
larger area, or one with inadequate Service, if a higher trans- 
mitting tower were built or if higher power were used. Or, in 
the AM field, where there is not the same Plan of channels al- 
located to cities as the rules provide for television, it might 
be urged that an applicant applying for one frequency could 
better serve the public interest by operating on another frequency 
having superior propagation characteristics, The examples could 
be multiplied, 

The Commission's consistent interpretation of the Communi- 
Cations Act has been that an application which, on its own merits, 
is in the public interest, shall be granted. See Section 307(a), 
47 U.S.C. 307(a), which provides that "The Commission, if public 


convenience, interest, or necessity will be Served thereby, 


Subject to the limitations of this Act, shall grant to any appli- 
6 


Cant therefor a station license provided for by this Act," The 
question, as this Court pointed out in Johnston Broadcasting Co, 
v. Federal Communications Commission, 85 U.S. App. D.C, 40,45-46, 
175 F.2d 351, 356-357, in distinguishing a case where there were 
competing applicants, is one of "bare qualification.” Bare quali- 
fication, of course, includes not only the particular require- 
ments of the statute on such matters as citizenship, financial 


6/ Section 308(b), 
applicant furnish gs 


Pe ay (ee 
qualification, etc., but those requirements on engineering and 


other factors which are cCOntained in the Commilssion's rules and 


are spelled out ty case-to-case decision, See, e.g., Henry v, 


Federal Communications Commission, 112 U.S, App. D.C. 257, 302 
_———mmstions Commission 


F.2d 191, cert. den, 371 U.S. 821, where the Commission required 


| 
that an applicant evidence a familiarity with the needs of the 


community to be served and an effort to meet them. Wometco's 


position introduces a new and, we believe, incorrect standard 


for determining whether the grant of an application is in the 


public interest. 


In the television field, the basic allocation structure 


designed to fulfill the requirement of Section '307(b), 47 U.S.C. 


307(b), for a fair, efficient and equitable distribution of 


; F ; : ‘ ; : 
Service, is provided in a Table of Assignments cOntained in Sec- 


tion 3.606 of the Rules, 47 CFR 3.606. Logansport Broadcasting 


Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24. 

Aside from a requirement that a Signal of a certain Strength be 
| 

Provided to the principal community to be served, Section 3.685 


of the Rules, 47 CFR 3.685, and power and antenna height re- 
A 
quirements in Section 3.614 of the Rules, 47 CFR 3.614, the 


rules do not contain requirements with respect tlo the loca- 
| 


tion of an antenna in terms of coverage. The Commission has 


left thechoice of site to the applicant, within the governing 


Z/ No minimum antenna height is required. 


Wometco has not challenged the adequacy of the r 


ments of the rules on transmitter location, nor has it pro- 


posed that the rules be changed to Provide more Vigorous re- 


quirements, Instead, 


ently deficient, 


See Beaumont Broadcasting Corp. vy, Federal Communications Commis~ 
; 


91 U.S, App. D.C. lll, 202 F,2q 306, where, in an AM case, 


this Court held that when a Proposal, which would Cause objec- 

tionable interference to another station, was defended by a wit- 

ness for the applicant on the Qround that he Could not design 

an antenna to furnish Protection to other Stations, evidence of ; 
8 


a possible alternative antenna system Should have been admitted, 


We do not read that decision, however, 


See 
- 312, 67 F,2q 


- V. Federal Communi- 
a8, 175: R20 350. 


m9 
terest. Whatever the application of Beaumont may be in other 


Situations, the broad extension of it sought here by Wometco 


does not follow from the holding in Beaumont. Such an exten- 


sion would jeopardize the Proper dispatch of business, and would 

not serve the public interest, It is not exaggeration for the 

sake of argument to assert that acceptance of Wometco' S position 
| 


would impose a new, and Probably unmanageable burden, upon the 


Commission's processes. 


Thus, every television application would have to be examin- 


ed to determine whether Superior coverage slant be achieved from 
| 


another site, or with a higher antenna, or more; power (if maxi- 


mum height and power were not Proposed), Since! the Possibilities 


for different sites (taking that factor alone) are commonly numer- 


Ous, every application would be Subject to the necessity of going 
through the hearing process before a grant could be made. Even 


then, the Superiority of some other site would Gnly be meaning- 
| 


ful for comparison Purposes. And, of course, ani alternate pro- 
posal would not be a useful matter for comparison if it is beyond 


the applicant's financial ability, or the site is unavailable, 


Or there are power availability problems. Such Varied questions 
would also have to be gone into in any hearing with respect to 


every Suggested alternative, 


The effect in the AM field would be even gre eater, because 


of the additional attendant electrical interference problems. 


This Court is aware of the problems of processing and hearing 
| 
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AM applications which are mutually exclusive, because of the chain 


reaction effect. See, e.g., Ranger v. Federal Communications Com- 
eT cations Com 
mission, 111 U. S, App. D.C. 44, 294 F.2qa 240: Ridge Radio Corpora- 


tion v, Federal Communications Commission, 110 U.S. App. D.c. 277, 
292 F.2d 770. It would seem almost impossible to Proceed with AM 
applications (which are now in a "freeze" status pending revision 
of the AM rules) if al] POSSibly superior alternatives had to be 
considered. For, each alternative would have to be examined for 
interference effects as to existing stations and Other pending 
applications. The resultant hearings would be of unprecedented 
Complexity. 

Nor do we believe that Wometco can justify its position 
here by saying that it urges no more than that "potential" ser- 
vice to existing "white" areas should be protected by denial of 
the WEAT-TV and WPTYV applications, and that the Commission's tele- 
vision allocation rules similarly Protect "potential" service 
by assigning channels to communities in advance of the filing 
of applications, It igs One thing to provide for the future in 
a@ basic allocation framework; | it is another to demand compari- 


Son of an infinite number of alternatives when Considering a 


Q/ The Commission's decision to 
California, 


v.. Federal Communications Com- 
+ 308 F.2d 339, 


= Vis 


Particular application filed within the framework, 


And, of course, Wometco's alleged protection of what it 


terms "potential" service, does not really Serve that end. It 
is not alleged that a grant of the present applications pro- 


hibits more useful Proposals by other parties, Or that denial 


would permit a more usefu] utilization of jae channels 
10/ | 


by other parties, See Herman E. Sayger v. Federal Communica- 
—— ger —ooeeenicC€l 
ee 


she —. decided Decem- 


tions Commission, — U.S. App. DiiCo 5 
ber 13, 1962, where an inefficient Proposal in the AM field was 
denied under a rule designed to prevent inefficient use of a 
frequency which has the effect of adversely affecting use of the 
frequency generally. Wometco's argument is founded upon the 
Premise that these applicants could have Proposed Something better, 
and that a grant of their applications means that they will not 
be Providing the best possible service they could Provide. In 
no other sense does Wometco contend that there is any loss of 
potential service, But, of course, denial of the applications 
Will have no result for the public other than to leave the inter- 
venors where they were. [It may relieve Wometco of alleged new 

| 
Competition; it will not bring service to the "white" areas to 


1i/ 
the north, 


ry ee 
10/ Of course, at renewal time, any party who bélieves he may 


have a better proposal in any respect may contend for the 
Channels at Palm Beach and West Palm Beach now Occupied by 
the intervenors. 


11/ Wometco has not Suggested that the Commission could, or 


Should, require intervenors to move their antennas to its 
Suggested site, | 
| 


wna ee 

Finally, we did not understand Wometco to urge that, whether 
Or not the Commission was right on the legal question of the 
relevance of alternate Sites, the Substantiality of the legal 


issue prevented the Commission from making a grant without an 


evidentiary hearing, Wometco did not contend that Sections 309(d) 


and (e) of the Act, 47 U.S.C. (1958 ed, Supp. III) 309(d) and (Ce), 
require the Commission to hold an evidentiary hearing before it 


can determine that the alleged facts are not relevant, and we 
12/ 


think that the statute Should not be so construed, The Com- 
mission determined here that the pleadings before it did not 
Present any substantial or material questions of fact (WEAT-TV, 
J. App. 43; WPTv, J. App. 81), since it held that the facts con- 
cerning the alternate site were not relevant. If the Court be- 
lieves the Commission's construction of Section 309 to be in- 


correct, and that the question of relevance could Only be determined 


+ which 
interest to grants made with- 
Out hearing. As Originally enacted, Section 309(c) apparently 
required the Commission to hold an evidentiary hearing on the 
issues set forth in a Protest whenever the protesting party 
Showed his Standing and specified with particularity the "facts, 
matters and things relied upon." See 66 Stat. 715; Metropolitan 
Television Co. v. Federal] Communications Commission, 95 U.S. App. 
D.C. 326, 221 F.2q 879; Clarksburg Publishing Co. v. Federal 
Communications Comm D.C. 211, 225 F.2d 511 
questions to be inappropriate 
y a@ demurrer procedure, in any event). In 
1956, Section 309(c) was amended to provide that the Commission 
might determine, after Oral argument, whether the facts alleged, 
if proven, presented grounds for setting aside the grant. 70 
Stat. 3, i 


The new pre-grant objection procedures adopted in 1960 were 
intended to introduce a form of Summary judgment. |S, Rept. 


(cont'd) 


sane Ye 


| 13/ 
adversely to Wometco after an evidentiary heariing, we also re- 
| 


Spectfully request rehearing on this question and an Opportunity 


to submit a further brief on this question, since it was not 
briefed originally. 
Similarly, we also seek reconsideration of! the Court's 


ruling on the programing issue -- whether intervenors' pro- 
gram proposals were designed to and could be expected to meet 


the needs of area to be Served -- if the Court decided it ad- 


versely to the Commission on the basis that Section 309 prevents 
the Commission from making a grant without hearing wherever it 


must resolve substantial policy or legal questigns raised by 
an objecting party, rather than resolving solely factual ques- 


tions, 


12/(cont'd) No. 690, 86th Cong., lst Sess., on S. 1898, pp. 3- 
4, Under Rule 56 of the Federal Rules of Civil Procedure, a 
judgment may be rendered on the pleadings if there is no genuine 
issue as to any material fact. Fed. Rules Civ. Proc. Rule 56, 
28 U.S.C. 


| 
13/ See Recommendation No. 23 of the Administrative Conference 
of the United States, contained in its Final Report of Decem- 
ber 15, 1962. The Conference recommended to the} Federal 
Communications Commission that the Commission: "1. Discon- 
tinue the practice of Setting applications for evidentiary 
hearing where no substantial and material question of fact 
is presented, Particularly in the case of proceedings in- 
volving issues as to the engineering characteristics of broad- 
cast facilities, service areas of such stations, land extent 
of interference between such facilities." | 


= ges 
CONCLUSION 
The essence of Wometco's objection to the Proposed trans- 
mitter site moves (aside from the programing question) was 


that they were not in the public interest because another sug- 


gested site would be preferable. The comparison Wometco would 


require is one not provided for by the Communications Act, and 
One which would seriously hamper the Commission's ability to 
"conduct its Proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of justice." 
Section 4(j) of the Act, 47 U.S.C. 154(j). If Wometco believes 
that the Commission's basic Standards should be revised, it may 
Propose such a revision at anytime, It Cannot properly urge, 
however, that modifications of license which Comply with these 
Standards and which will better Serve the public than the ex- 
isting authorizations, are not in the public interest. 
Respectfully Submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


RUTH V. REEL, 


LOUISE H. RENNE, 
Counsel 
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Washington 25, D. C, 
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Sented in good faith and not for delay. 


Daniel R. Ohlbaum 


Gnited States Court of Appeals 
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WOMETCO ENTERPRISES, INC., _ 
Appellant, 
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United States Court of Appeals | 
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OMETCO ENTERPRISES, INC., | 


| 
Vv 


FEDERAL COMMUNICATIONS COMMISSION, 
f 


| Appellee, 
SCRIPPS- HOWARD BROADCASTING CO., 


Intervenor 


PETITION FOR REHEARING AND FOR FURTHER! RELIEF 


REARING AND FOR FURTHER RELIEF 


Scripps- Howard Broadcasting Company, Intervenor in Case No, 
| 
17,077 above (hereinafter sometimes referred to as "WPTV"), 
respectfully petitions (1) a rehearing before the entire Court, sitting 


en banc; or (2) that this Court reconsider its decision herein filed 


2 
January 24, 1963; or (3) that this Court enter an opinion stating the 
basis of its decision. As grounds therefor Intervenor states as follows: 
I 
Rehearing Should Be Granted of the Court's 


Per Curiam Decision With Respect to 
Appellant's Issue No, 2 


The instant appeal presents for decision by this Court important 
and, with respect to the Federal Communications Commission, far- 
reaching questions of Statutory interpretation which should not be 
summarily disposed of in the manner of the Court's January 24, 1963 


decision. 


In Said decision, the Court has held that the Commission was re- 
quired, under Section 309(e) of the Communications Act, as amended, 
47 U.S.C. 309(e), to hold an evidentiary hearing on Intervenor' S appli- 
cation to move to a different transmitter site, with respect to two issues 
raised by appellant: (1) whether the applicants’ program proposals 
were designed to and could be expected to meet the needs of the area to 
be served and (2), whether the proposed changes in site would result in 
a fair, efficient and equitable distribution of television ‘service and 


would otherwise be consistent with the public interest. 


The petition of appellee, Federal Communicationé Commission, 
for rehearing filed with this Court February 6, 1963, insofar as it deals 


with the second issue, furnishes ample support for our position. 
Accordingly, Intervenor, Scripps- Howard Broadcasting | Company, 
adopts appellee's petition and incorporates herein the petition Of appel- 


lee for rehearing insofar as it relates to Issue No. 2. 


Appellee's petition for rehearing, we submit, should convince the 
Court of the serious impact of the January 24th decision upon the Com- 
mission's administrative processes and, as well, demonstrate the 


havoc to be visited upon a substantial number of broadcast applicants 
| 
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in the future should said decision be allowed to Stand. Under the cir- 
cumstances, a rehearing by the entire Court, sitting en banc, as well 


as further oral argument clearly is warranted. 
II 
Rehearing Should Be Granted of the Court's 
Per Curiam Decision With Respect to 
Appellant's Issue No, 1 


The Supreme Court has "repeatedly emphasized the importance 


of a statement of the grounds of decision, both as to facts and law, as 


an aid to litigants and to this Court." (Public Service Commission of 
eee fy ommission of 


Wisconsin v. Wisconsin Telephone Company, 289 U.S. 67, 69). The 
Supreme Court's holding was never more applicable than in the instant 
case, particularly as to Issue No. 1. It is clear from the record that 
there is a vast difference between the applicability of appellant's Issue 
No. 1 to Intervenor, Scripps- Howard Broadcasting Company, in Case 
No. 17,077, and the applicability of Issue 1 to Intervenor, WEAT-TV in 
Case No. 17,076. The undisputed facts are as follows: With respect to 
Intervenor, WEAT-TV (No. 17,076) appellant, Wometco, has maintained 
that that applicant made no surveys of public needs for programs in the 
new area which would be served by WEAT-TV, but instead relied upon 
its experience as a licensee in the Palm Beach community and a 
former programming proposal submitted in connection with a license 
renewal application filed with the Commission some time before its 


instant application as Support for its programming proposal. 


With respect to Intervenor, Scripps- Howard Broadcasting Com- 
pany (WPTV), however, (Case No. 17,077) appellant, Wometco, con- 
cedes that WPTV made a Survey for the purpose of determining pro- 
gram needs but Wometco contends that the failure of WPTV to make a 
survey or to tailor its proposed programming to meet the needs of 
Miami necessitated a hearing on WPTV's application. Quite apart from 


this distinction as between the intervenor's applications which the Court 
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failed to deal with in the January 24th decision, the conclusion is in- 
escapable that there are no material or substantial questions of fact in 
contest which would require or justify an evidentiary hearing as to 
Issue 1 with respect to the application of Intervenor, Scripps- Howard 
Broadcasting Company. The record shows that (1) WPTV did make 
comprehensive and detailed Surveys throughout the area it would serve 
within its Grade A contour. (Jt. App. 60-64); (2) that WPTV made no 
Survey to determine the needs of or to tailor its programs for the City 
of Miami; (3) that the City of Miami lies beyond the Grade A contour of 
WPTV's proposed service area; and (4) that under Commission’ Ss rules 
and engineering standards the Signal which WPTV will deliver over the 
City of Miami is less than that required for "service, i These are all 
of the facts which are relevant under Appellant's Issue No. 1 as that 
issue pertains to WPTV, and all of such facts are uncontroverted, No 
useful purpose therefor would be served by holding an evidentiary hear- 
ing So far as WPTV's application is concerned. With respect to the 
validity of the Commission's grant of WPTV's application in the light 
of the above mentioned uncontroverted facts regarding the steps taken 
by WPTV to ascertain community needs and to propose la proper serv- 
ice responsive to such needs it is clear that WPTV's failure to survey 
the Miami community and to propose programs specifically designed 


for Miami was of no legal or practical Significance, 


It would have been an idle gesture for WPTV to survey the City 
of Miami or to program for Miami, since it would be physically im- 
possible for the public in that city to view with any reliability the 
signals emanating from WPTV. Moreover, it should be pointed out that 
the application forms specified by the Federal Communications Com- 
mission do not require an applicant to make a showing of the programs 
proposed specifically for a community lying outside the applicant! s 
proposed Grade A contour. Thus, if the Court's decision on Issue No, 1 
as applied to Intervenor WPTV is sound, it is apparent that the Com- 


mission has over the years illegally granted hundreds of broadcast 


licenses, 
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It is respectfully submitted that the Court's January 24th decision 
which treats Issue 1 as though the pertinent record facts are substan- 
tially the same as to both of the Intervenors, if not reversed, should at 
least be supported by an opinion stating the applicability of the decision 


on Issue No. 1 to the uncontroverted record facts pertaining to the 


application of Intervenor, Scripps- Howard Broadcasting Company, in 
Case No. 17,077 as distinguished from its applicability to the application 
of Intervenor, WEAT-TV in Case No. 17,076. 
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neds: OF gerdaens 
“cine O WOMETCO ENTERPRISES, INC., 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
SCRIPPS-HOWARD BROADCASTING CO., 
Intervenor. 


ANSWER TO PETITIONS FOR REHEARING 


On January 24, 1963, this Court announced its per curiam deci- 
sion setting aside the orders of the Federal Communications Commis- 
sion which had granted without hearing the applications of intervenors 


to change television station transmitter sites. This Court remanded 
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the cases for evidentiary hearings on the ground that "the issues pre- 
sented by Wometco were so substantial that the Commission erred in 
disposing of them ina summary manner" (Slip Op. 3). Appellee now 
has petitioned for rehearing insofar as an evidentiary hearing has been 
ordered on the issue as to whether the proposed changes in transmitter 
sites would result in a fair, efficient and equitable distribution of tele- 


vision service and would otherwise be consistent with the public interest. 


Intervenor Scripps-Howard (WPTV) also has petitioned for re- 
hearing. It seeks (WPTV Pet. 1-2): 

(1) a rehearing before the entire Court, sitting en banc; or 

(2) that this Court reconsider its decision * * *; | | or 


(3) that this Court enter an opinion stating the vasis of its 
decision. | 

Scripps-Howard adopts the Commission! S petition with respect to the 
equitable distribution of television service issue (WPTV. Pet. 2). Al- 
though the Commission apparently no longer challenges the correctness 
of the Court's holding that, in the circumstances presented, an eviden- 
tiary hearing is required with respect to the programming issue}, Scripps- 
Howard challenges the Court's holding as it relates to WPTV. Scripps- 
Howard argues that "WPTV's failure to survey the Miami community 
and to propose programs specifically designed for Miami was of no 


legal or practical significance" (WPTV Pet. 4). 


, The Commission states that it seeks rehearing as to the pr ogramming issue 
"only if the Court intended to hold that even if there was no substantial question 
as to the facts, a grant could not be made without a heari ing under Section 309 be- 
cause of the policy issue sought to be raised by Wometco." (F.C.C. Pet. 2). But 
this Court made it clear beyond doubt that it sustained the contention that Wo- 
metco had "raised substantial issues of fact which required a heari ing in each 
case" (Slip Op. 3). It is difficult to see how the Court's decision could possibly 
be interpreted as the Commission hypothesizes. It is equally difficult to perceive 
why this Court should now be asked gratuitously to elaborate its decision herein 
by stating the obvious — that the decision does not require evidentiary hearings 
in future cases which present no substantial issues of fact. 


I. 
THE PROGRAMMING ISSUE 


Intervenor Scripps-Howard contends that a consideration of all of 
the facts which are relevant establishes that "the conclusion is inescap- 
able that there are no material or substantial questions of fact in con- 
test which would require or justify an evidentiary hearing" as to the 
programming issue with respect to Scripps-Howard (WPTV Pet. 4). 
Thus, Scripps-Howard pursues an issue no longer pursued by the Com- 
mission?. Far from demonstrating its thesis, the arguments presently 
advanced by Scripps-Howard serve only to underline the existence of 
material factual issues. Thus Scripps-Howard states that (WPTV Pet. 4): 


It would have been an idle gesture for WPTV to survey the 
City of Miami or to program for Miami, since it would be 
physically impossible for the public in that city to view with 


any reliability the signals emanating from WPTV. Empha- 
Sis added. 


The above assertion of fact is not merely undocumented. It is contrary 
to the position taken by Scripps-Howard before the Commission? 
Scripps-Howard will of course have ample Opportunity in the evidentiary 
hearing properly ordered by the Court to substantiate this disputed 


allegation of fact and any others which may be relevant. 
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“ See footnote 1 supra, 


= See Appellant's Reply Brief, page 7, note 6, and record references there 
cited. Scripps-Howard argues here that only Grade A or better service is sig- 
nificant (WPTV Pet.4) while before the Commission, Scripps-Howard relied 
on Wometco's allegation (Joint App. 23) of an anticipated population gain of 
882,348 in the WPTV Grade B contour as showing that WPTV would provide 
service to such persons (Joint App. 69). 


II. 


EQUITABLE DISTRIBUTION OF 
TELEVISION SERVICE ISSUE 


The Commission, in seeking rehearing with respect to the equitable 
distribution of television service issue, lays great stress on an wi 


ment previously developed mainly by intervenor WEAT- TY, Inc.# 


The Commission appears to suggest that, in requiring it to con- 
sider the important public interest question raised by Wometco with 
respect to more than 27,000 persons who will lose all reasonable oppor - 
tunity of receiving television service, the Court has somehow opened up 
a vast new area of Commission activity which will seriously impede the 
ability of the Commission to discharge its statutory responsibilities. It 
would appear that the Commission’ Ss fears are not well founded and that 
it has read into the Court's decision implications which run far beyond 


what was actually decided. 


One example should suffice. The Commission suggests (F.C.C, 
Pet. 5) that it will be required in connection with every renewal applica- 
tion to consider if there are alternative sites which might better serve 
the public interest. The suggestion is fanciful. There are’ jobvious con- 
siderations pertaining to stability and continuity of service applicable 


in renewal situations which are not involved in connection / with 


applications for new stations or applications, such as those at bar, for 


S WEAT-TV Brief, 25-26. Interestingly enough although Scripps-Howard 
(WPTV) has adopted the Commission's arguments in this connection, intervenor 
WEAT-TV., Inc_ has not petitioned for rehearing. The Commission's petition 
for rehearing does not suggest that the Court failed to understand or to appre- 
ciate the importance of the issues to w hich the Commission addr esses itself in 
the petition. Essentially the same issues were argued vigorously by the Com- 
mission in its brief before this Court (pages 23 through 30) and were ably dis- 
cussed by Commission's counsel in oral argument. The same issues were also 
exhaustively discussed in the Brief for intervenor WEAT-TV. Inc. ijpages 17 
through 26. The present contentions of the Commission were answered at some 
length in the Appellant's Reply Brief. pages 10 through 16. 
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new sites. See Hearst Radio, Inc., 6 R.R. 994 (cited in Appellant's Re- 
ply Brief 15). 


To be sure, the Commission has continuing responsibility with 
respect to the maintenance of an efficient nation-wide radio communica- 
tion service (Section 1 of the Communications Act, 47 U.S.C. 151). As 
this Court has observed,® "Congress placed an affirmative duty on the 
Commission to experiment with and develop the most desirable deploy- 
ment and utilization of the nation’s communications facilities." Dis- 
charge of this duty may lead to changes in television allocations and 
proceedings substantially affecting the authorizations of individual 


existing stations. 


But this responsibility obviously does not require 
the Commission to approach each renewal application with the pre- 
sumption that the station involved may no longer be serving the public 
interest. To the contrary, when a station is once licensed upon the 
basis of a public interest determination concerning the nature of the 
service to be provided, it is reasonable to presume, absent some sub- 
stantial change in circumstances, that a continuation of that service 
would also be in the public interest. It is equally clear that no such 
presumption applies where, as here, new sites are proposed involving 


new service not previously licensed. 


Appellee’s petition for rehearing dwells so persistently on pos- 
sible evil consequences of this Court's decision that it becomes important 
to emphasize what, in our view, the decision does not hold. The decision 
does not hold that the Commission must search out a myriad of alterna- 
tive proposals as to site location, height, power and other factors affect- 


ing coverage and then compare in an evidentiary hearing a proposal in 


> Connecticut Committee Against Pay TV v. Federal Communications Com- 


mission 112 U.S. App. D.C. 248, 250 301 F. 2d 835, 837. 


© Transcontinent Television Corporation v. Federal Communications Commis- 
sion, _ US. App. DC _ 308 F. 2d 339 cited in Appellant's Brief 
pages 26 30 and in Appellant's Reply Brief page 11. 
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an application with a myriad of theoretical alternative pos 


The decision here holds that the Commission must explore on a full 
record the impact on the public interest of a grant of applications, 
such as the present ones, where there is qa Single conerete alternative 
suggestion as to a site which would make possible service, to some 
27,000 persons not now receiving any television service and not pro- 
posed to be served under the challenged applications. Should efforts 
be made in the future improperly to extend the present decision to 
cases involving new and different Situations, the Commission will, no 


doubt, be assiduous in resisting such efforts. 


With deference, we submit that no alleged considerations of ad- 


ministrative convenience can justify refusal by the Commission to give 
| 
thorough consideration to the important questions here invalved. It is 


not uncommon for the Commission to wring its hands in despair when 
faced with the possibility that it may have to consider difficult public 
interest factors not previously thought by it to be relevant or that it 
may have to hold evidentiary hearings in situations where such hearings 
had previously been avoided. But the Commission has been| able to 


wae its procedures to the decisions in sanders. Ashbacker’, Beau- 


mont?, Clarksburg??, 


breakdown. Perhaps the C Commission”: s fens expressed here will also 


outrun the realities, 


7 Federal Communications Commission v. Sanders _Bros. Radio $ tation, 309 
U.S. 470. 


ssion 326 U.S. 327. 


Beasaene Broadeastin ee dD. V pcdoral Communications > Commission 91 
U.S. App. D.C. 111, 202 F. 2d 306. 
ae Clarksburg peblishing Co. v. Federal Communications Commission 96 U.S 
App. D.C. 211, . 2d 511 


1] Hall v. Federal Communications Commission 99 U.S. App. D c 86 237 F 
Secale 


2 Television Corp of} Michigan v. Federal Communications ee 


U.S App. D.C. _. 294 F, 2d 730. 
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Finally, it must be noted that this case does not involve, as the 
Commission seems to suggest, an exploration of irrelevant hypothetical 
proposals. We agree with the Commission that it is proper under the 
Communications Act that "an application which, on its own merits, is in 
the public interest, shall be granted" (F.C.C. Pet. 6). Wometco is con- 
fident, however, that on the basis of the hearing record to be developed 


in these cases the Commission itself will] conclude that it is not in the 


public interest to permit intervenors to move their Stations in sucha 
manner as to provide more service to Miami and Ft. Lauderdale and to 
ignore the obvious needs of persons who today receive no television 


service at all. 


CONCLUSION 


For the foregoing reasons, the petitions for rehearing filed by 
appellee and intervenor Scripps-Howard should be denied. 
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